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WAIVER BY RETENTION OF PREMIUM 


Will the acceptance of an overdue premium on a policy of fire 
insurance waive the forfeiture of a policy for failure to pay the premium 
when due? This question is constantly arising and the decision of the 
Supreme Court of Arkansas in American Insurance € Company of Newark 
v. Russell, 35 South Western (2d) 1014; 77 Insurance Law Journal 
108, in which it was decided that the mere retention of an overdue 
premium which had been paid to the company after the occurrence and 
without reporting a loss did not constitute a waiver of a forfeiture where 
the insurer, immediately upon obtaining knowledge of the loss, denied 
liability, will be welcomed. 

One Russell took out a fire insurance policy covering certain property 
for a A ogint of five years from September 16, 1926. The total premium 
of $325.80 was payable $65.16 in cash, and a like amount on October 
1 for ; ea of the years 1927, 1928, 1929 and 1930. The premium due 
October 1, 1929 was not paid when due nor had it been paid on October 
24, 1929 when a fire occurred which destroyed a barn and certain 
provender contained therein, all of which was covered by the terms of 
the policy. On suit being brought to recover on the policy, defendant 
filed an answer in which it alleged that the policy was suspended at the 
time of the fire because of plaintiff's failure to pay the premium install- 
ment due on October 1, 1929. ‘The suspension clause of the policy 
provided that it was agreed that in case of mon-payment of any of the 
installments therein named at maturity, the company should not be liable 
for any loss during such default and the policy for which the note 
was given should lapse until payment had been made to the company. 
It further provided that the payment of the premium should revive the 
policy and make it good for the balance of the term. On the trial there 
was evidence that plaintiff had the money in the bank with which 

pay the premium due on October 1, 1929, but forgot to do so until 
after the fire. The insured informed the defendant's local agent of 
the fire and subsequently, on October 31, 1929, sent his check to the 
insurer for the amount of the premium due October 1, but did not 
inform the company in the letter enclosing the check of the fire. Subse- 
quently, and within sixty days after the loss, the assured made proof of 
loss and mailed same to the insurer. The company first learned of the 
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fire upon receipt of the proof of loss and immediately denied liability 
on the ground that the policy was suspended. The company retained 
the total premium and refused to pay the loss. The trial court directed 
a verdict for the plaintiff for the amount sued for. 

In reversing the judgment of the trial court, the Supreme Court of 
Arkansas held that fire policies may contain provisions against liability 
during default in the payment of an installment of the premium agre sed 
upon as a consideration for the protection. The court further held that 
as the company had no knowledge of the loss at the time it received 
and appropriated the overdue premium, and it immediately denied lia- 
bility upon learning of the loss, the mere retention of a premium was 
not, under the circumstances, sufficient to constitute a waiver of the 
suspension clause. 


LIABILITY FOR INJURY TO NAMED 
ASSURED 


Will the inclusion of the so-called omnibus coverage clause in an 
automobile liability policy authorize recovery for injury to or death of 
the named assured? This question was recently answered in the negative 
by the District Court of Appeal of California in Bachman vy. Indepen- 
dence Indemnity Company, 297 Pacific 119; 77 Insurance Law Journal 
231. 

Under the terms of a policy issved to Katie Bachman, the Indepen- 
dence Indemnity Company agreed that if during the term of the policy 
any automobile described therein, by reason of its ownership, main- 
tenance or use at any location within the United States or Canada, 
should cause bodily injuries by accident, whether resulting fatally or 
otherwise, to any person or persons, and for which the insured and /« 
others as thereinafter provided were liable for damages, the sian 
would insure against loss arising out of such liability. While this policy 
was in force, the named assured started to go from Fresno to San 
Francisco and return in her automobile and requested a relative, Forest 
Bayliss, to drive the car for her. Two other relatives accompanied 
the assured on the trip as her guests. While Bayliss was at the wheel 
with the assured sitting beside him on the front seat, he drove the car 
off the highway and over an embankment, killing the insured and injur- 
ing the others in the car. Plaintiff, as administrator of the estate of 
the named assured, brought suit against Bayliss for her death. Plaintiff 
had judgment by default and thereafter demanded payment of the judg- 
ment from the insurer. Upon refusal of the insurer to pay, the plaintiff 
brought suit to recover on the policy. 

In reversing the judgment in favor of the plaintiff, the District 
Court of Appeal, Fourth District, California, pointed out that the per- 
sonal representatives or heirs at law of the deceased cannot recover for 
a death where the deceased would have had no cause of action for the 
injury. The court held that the policy insured Mrs. Bachman against 
claims for damages arising from bodily injuries or death caused by 
accident to any person or persons, for which she or the others named 
in the policy might become liable and that such policy was not one of 
accident insurance indemnifying the insured against injuries suffered by 
herself in an accident. 
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WHITNEY et al. v. UNION CENTRAL LIFE INS. CO. No. 8975. 
Circuit Court of Appeals, Eighth Circuit. Feb. 25, 1931. 
Rehearing Denied April 11, 1931. 
47 Federal Reporter (2d) 86l. 
1. INSURANCE. 

Ambiguous provisions of premium receipt and application should be con- 

strued against insurer in determining effective date of policy. 

(For other cases, see Insurance, Dec. Dig. § 146 [3].) 

2. INSURANCE. 

Court will not make new insurance contract, but will interpret contract 
made according to parties’ intentions as gathered therefrom. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Insurance contract may be antedated by agreement to cover period during 
which insurer assumes no risk. 

(For other cases, see Insurance, Dec. Dig. §°'175.) 

4. INSURANCE. 

Insurer may include in policy such conditions, not contrary to law or 
public policy, as it desires. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

5. INSURANCE. 

Policy held effective when application was approved at insurer’s home of- 
fice, not when it was signed and first premium paid, as respects exception of 
suicide within year. 

The application provided that quarterly premium should be paid 

on date of signing application for purpose of giving insured lesser pre- 
mium rate because of imminent change in his age and that insurance 
should not take effect until policy was delivered to insured and first 
premium paid and accepted, but that, if such premium was paid in ad- 
vance and binding receipt received therefor, terms of such receipt 
should apply, while receipt, given insured at time of signing applica- 
tion, provided that if application was received and approved at insurer's 
home office, applicant would be insured from date of such approval. 

(For others cases, see Insurance, Dec. Dig. § 445[3].) 

Appeal from the District Court of the United States for the District of 
Nebraska; Thomas C. Munger, Judge. 

Action by Helen M. Whitney and others against the Union Central Life 
Insurance Company. Judgment for defendant, and plaintiffs appeal. 

f Affirmed. 
| Ralph P. Wilson, of Lincoln, Neb. (Burkett, Wilson, Brown, Wilson & Van 
Kirk, of Lincoln, Neb., on the brief), for appellants. 
Leonard A. Flansburg, of Lincoln, Neb. (R. O. Williams and George A. 
Lee, both of Lincoln, Neb., on the brief), for appellee. 

Before Kenyon and Booth, Circuit Judges, and Reeves, District Judge. 

Kenyon, Circuit Judge. 

Parties will for convenience be designated as in the trial court, where ap- 
pellants were plaintiffs, and appellee was defendant. 

Plaintiffs, as beneficiaries, brought action to recover on a life insurance 
contract. The defense was that the insured, Bruce F. Whitney, had committed 
suicide within one year from the date the insurance became effective, which 
under the terms of the policy made it null and void. There is little dispute con- 
cerning the facts. Plaintiffs demurred to the answer, on the ground that the 
matters therein stated did not constitute a defense to the cause of action. The 
demurrer was overruled. At the close of all the evidence the court instructed 

| a verdict for defendant and entered judgment thereon. 


Plaintiffs’ argument here is based almost entirely on the alleged error of 
the court in overruling the demurrer. It is of no consequence, however, whether 
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we consider the case on that theory or consider the alleged error of the court 
in instructing a verdict, the legal question involved is the same. 

The facts as stated in the answer are these: March 22, 1927, the insured, 
husband of Helen M. Whitney, one of the plaintiffs, signed a written applica- 
tion to defendant for insurance, and paid to the soliciting agent the first 
premium of $29.85. On March 23d the age of insured would have changed, and 
the agreement that premium should be paid on March 22d and quarterly there- 
after was to give the insured the benefit of a lower rate. The insured died by 
suicide on April 10, 1928. The application in writing, signed by said Whitney 
on March 22, 1927, was the usual form of application used by defendant. It 
provided as to premiums: 

“3 c. Premiums (regular $23.90 (dis. ben.) $4.35 (dbl. indem) $1.60 payable 
Qr. on Mch. 22,” 

Question 10 thereof and answer are as follows: 

“10. a Has the first premium been paid? 

“a wes. 

“b If so, state the amount paid, as follows: 

“b I have settled the premium by payment of $29.85 for which I have re- 
ceived binding receipt form 401 I, to the terms of which I agree.” 

Provision 11 is this: 

“I1. It is agreed that any insurance issued on this application shall not 
take effect until the policy has been delivered to the applicant and the first 
premium due thereon has been paid and accepted by the Company or its author- 
ized agent during the applicant’s lifetime and good health; provided, however, 
that if the applicant pays the first premium in advance and so declares at Ques- 
tion 10 hereof and receives therefor binding receipt in the form attached here- 
to (which is the only form of receipt for payment of first premium in advance 
authorized by the Company) the terms of said binding receipt shall apply. 

“IT agree to be examined by the Company’s Medical Examiner, and that my 
statements in this application and to the Medical Examiner are made for the 
purpose of obtaining this insurance. I understand that any note accepted by 
the Company in connection with the first years’ premium must be secured to 
its satisfaction. I also agree that payment of the first premium shall keep the 
insurance in force only to the date fixed in the policy for payment of the next 
premium.” 

The binding receipt which was given to insured at the time of the applica- 
tion and referred to therein is as follows: 

“401 I Binding Receipt. 

“Received from Bruce F. Whitney ($29.85) Twenty-nine & 85/100 Dollars 
being the first premium on a policy of insurance of $5000.00 in The Union Central 
Life Insurance Company, of Cincinnati, upon his life, for which application is 
made this day. It is agreed and understood that if said application is received 
and is approved on the plan and for the amount applied for, by said Company 
at its Home Office, the said applicant will be insured from the date of such 
approval, subject to the terms and conditions of the policy contract of said Com- 
pany; otherwise there will be no liability on the part of the Company, and the 
premium paid, as evidenced by this receipt, will be returned. 

“Dated March 22/27. 

“E. H. Clopper, Agent. 

“This is the only form of receipt for payment of premium in advance 
authorized by the Company.” 

This application for insurance was forwarded by the agent to the home 
office of the company at Cincinnati, Ohio. The physical examination was ap- 
proved on April 18, 1927, the application was approved on April 20, 1927, and 
the policy was issued on that date, and later delivered to the insured. It was 
accompanied by a second receipt for the premium, which is as follows: 

“Union Central Life Insurance Company 
“Cincinnati, Ohio 


“$29.85 
“Received twenty-nine & 85/100 Dollars—being the First premium (in- 
cluding premiums for disability and double indemnity benefits if any) upon 
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Policy No. 928384, issued upon the life of Bruce F. Whitney, continuing said 
Policy in force to the 22nd day of June, 1927. 

“This receipt is not valid unless Premium is paid, and this receipt counter- 
signed and dated the day of payment by M. E. Schryver, General Agent, or 
such person as he authorizes by endorsement on the margin hereof. 

“Paid at Morrison, Ill. this 22nd day of March, 1927. 

“E. H. Clopper, Agent. 
“R. S. Rust, Secretary. 

“Agents are not authorized to grant permits, Make or Alter Contracts or 
Waive Forfeitures. 

“Authority is hereby given to E. H. Clopper to accept payment hereof on 
my account and to receipt therefor. 


“M. E. Schryver, Gen’l. Agt.” 

The policy contained the following provision. 

“32. Suicide. This policy shall be null and void, except for the amount of 
premium paid, if the insured shall die within one year by self-destruction, 
whether sane or insane.” 

The testimony at the trial differed only slightly from the statements of 
the answer. Mrs. Whitney testified that she was present when the written 
application for insurance was signed and that no receipt was given to her 
husband. Mr. Clopper, the agent of the insurance company, testified that he 
gave the binding receipt to the insured. Mrs. Whitney swore to the original 
petition in which it was stated that the binding receipt was issued and de- 
livered to Mr. Whitney. Mr. Whitney acknowledges in his aplication that he 
had received it. However, the only difference it would make if there were 
no binding receipt given would be that the insurance would not take effect 
until the policy was delivered and the first premium due paid and accepted 
by the company, as provided in the application, while if the binding receipt 
were given the insurance would take effect upon approval of the application 
by the company at its home office. There can be no doubt under the evidence 
that the binding receipt was given as claimed by defendant. Under the suicide 
clause if Whitney died within one year from the time the insurance became ef- 
fective there could be no recovery. Both parties are agreed on this proposition. 

[1] Defendant made a tender to plaintiffs of the amount of premiums the 
insured had paid. Defendant’s theory is that the answer and the evidence as 
well show the death of insured by suicide within one year from the effective 
date of the insurance, i. e., April 20, 1927, when the application was approved 
at its home office. Plaintiffs’ theory is that the insurance became effective on 
March 22, 1927, when the application was signed and the first premium paid, 
which would be more than a year before the suicide of Whitney. Plaintiffs’ 
argument stresses the proposition that, if by reason of the various writings, 
receipts, and application an ambiguity as to the effective date of the policy 
arises, such question should be construed against the insurer. Of course this 
is the law. Business Men’s Assur. Co. of America v. Campbell (C. C. A.) 32 
F. (2d) 995; Banker’s Reserve Life Co. v. Matthews (C. C. A.) 39 F. (2d) 528; 
Mutual Life Ins. Co. v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. 
Bd. 235,. 31 A. &. Ke 102. 

[2] It is also the law that the courts will not make new contracts for 
the parties, but will seek to interpret the contracts made according to the 
intention of the parties as gathered therefrom. An insurance contract is no 
different from any other contract. This court in considering such contract 
said in Hawkeye Commercial Men’s Ass’n v. Christy, 294 F. 208, 213: “The 
natural, obvious meaning of the provisions of a contract should be preferred 
to any curious, hidden sense which nothing but the exigency of a hard case 
and the ingenuity of a trained and acute mind would discover.” 


Plaintiffs contend that the intent of the company to treat the insurance as 
commencing March 22, 1927, clearly appears by virtue of the quarterly premium 
dates fixed by the policy as commencing upon that date, the reference therein 
to anniversary dates, the subsequent receipts for quarterly payments, and the 
receipt for the first premium, heretofore set out, which they designate as plain- 
tiff’s binding receipt to distinguish it from defendant's binding receipt. 
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It is true the company by the terms of the policy fixed March 22d as the 
policy anniversary date. The written policy also contains certain provisions 
with reference to the amount insured up to the age of sixty-five, which refer to 
the policy anniversary nearest to age sixty-five of the insured, namely, March 
22, 1961. As to the amount of insurance after the age of sixty-five, reference 
is also made to the policy anniversary nearest to age sixty-five, and there is 
a provision for conversion prior to March 22, 1956. 

Plaintiffs argue that its alleged binding receipt, stating that the payment 
of March 22d continued “said Policy in force to the 22nd day of June .1927,” 
fixes with certainty the date to which the first quarterly premium carried the 
policy, and that therefore as a matter of necessity it fixed the commencement 
date of the insurance contract as of March 22, 1927; that the application in 
providing for payment quarterly beginning with March 22d moved the insurance 
protection back to said date. 

[3, 4] That the effective date of an insurance contract may be antedated 
to cover the period during which no risk is assumed by the insurer is without 
question. There is no reason why parties cannot agree that a policy may be 
antedated, and that the policy shall take effect from said date agreed upon, for 
a policy of insurance is a voluntary contract. Nearly any kind of an agreement 
that is not contrary to law or public policy may be included therein. An insurer 
may impose such conditions as it desires and the insured can take them or go 
without the policy, as it may choose. Plaintiffs’ counsel in their argument make 
this suggestion: 

“Suppose, in the case at bar, the company had specificially provided in the 
policy itself that its effective date was March 22, 1927, and that it was effec- 
tive from that date. In that event we do not think that defendant itself would 
have had the temerity to contend that merely because there was no risk for 
a period after March 22, 1927, that therefore the contract would not become 
effective on that date. We assume that if such a provision had been expressly 
incorporated in the policy it would have been held conclusive evidence of the 
company’s election to disregard any conflicting provisions in the application or 
defendant's binding receipt.” 

[5] Of course, if the company had specifically provided in the policy that 
the effective date of the insurance was to be March 22, 1927, that would be the 
end of the case. The theory of plaintiffs is ingenious, but in view of the writ- 
ten application, the binding receipt, and the policy itself, we are, as was the 
trial court, unable to accept the theory that by plaintiffs’ alleged binding re- 
ceipt and the date of payment of first premium as fixed by the application and 
the policy, the insurance was automatically moved back to March 22, 1927, as 
the beginning of the year under the suicide provisions of the policy. We think 
the contract for insurance is perfectly clear and that it is not at all ambiguous. 
The giving of two receipts for the first premium was an apparently useless 
performance and is the cause of this lawsuit. It gives opportunity to argue 
that the contract of insurance is ambiguous. The insured signed the application, 
reciting he had received the binding receipt, the very application in which the 
time for payment of quarterly premium is designated as March 22d, and in 
that it was agreed that the insurance issued on the application should not be 
effective until the policy was delivered to the applicant with the provision that 
if applicant pays first premium in advance and receives binding receipt its terms 
shall apply. There was a further agreement as to examination by the company’s 
medical examiner, all of which seems clear enough. 

There is no provision in the application or in the binding receipt or the 
policy that the insurance shall take effect on March 22d. The purpose of in- 
serting March 22d is made clear in the record, which was that it would give 
a lesser premium rate to insured, as his age would change within the next two 
days. There is no question as to the date of approval at the home office, 
which was April 20, 1927. The approval of the medical examination did not 
occur until April 18, 1927. The insured committed suicide on April 10, 1928. 
lf plaintiffs’ theory is correct that the receipt for the premium, and other matters 
relied on, automatically moved back the insurance so as to make it cffective 
March 22d, then there could have been recovery under the policy if the ins-1r- 
ed had died before his medical examination was approved or before the issu- 
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ance of the policy. This would be a most unnatural and strained construction 
of the insurance contract. 

The application for insurance was a mere proposal to the insurance com- 
pany. It was under no obligation to approve it. It could accept it and have a 
policy issued or it could have refused so to do. There was no contract until 
the application was accepted. If insured had died after March 22d and before 
the application had been approved, is there any question that defendant could 
have refused to approve the application? 

The term policy anniversary evidently refers to the date of the payment 
of the first quarterly premium. Under the terms of the policy certain privileges 
and benefits are provided with reference to the policy anniversary. These 
benefits are based upon the premiums paid. The surrender values and loan 
values depend upon the anniversary year of the policy. We think these provi- 
sions relate entirely to settlements and amounts to be paid, and have nothing 
to do with the time when the insurance contract goes into effect. It is evi- 
dent that plaintiffs’ so-called binding receipt was not issued before the policy, 
as it refers to the number thereof. The policy was not in existence on March 
22d. The trial court in its opinion said on this subject: “So it seems to me 
that the testimony is entirely consistent and undisputed in substance that 
this receipt, that the plaintiffs relied upon must have been issued at the time 
of the delivery of the policy.” With this we agree. It purports to be a re- 
ceipt for the first premium upon policy No. 928,384, issued upon the life of 
Whitney, and it recites that it continues such policy in force to the 22d day 
of June 1927. It is not a contract of insurance. The payment of the first 
premium on March 22d benefited insured as to the amount of the premium 
and also in future settlements under the terms of the policy. This receipt 
did nothing more than was accomplished by the policy. The application and 
binding receipt covered the same question and the application provided the 
insurance should not take effect until the policy was delivered. The words of 
the receipt did not vary the application. The policy was continued to June 
22, 1927, whether or not this receipt was given. It seems to have been a 
superfluity. 

It is not at all out of reason that, in view of the lesser premium that in- 
sured was called upon to pay by reason of fixing the date of the first quarterly 
payment as March 22d, he should accept a shorter term than the usual three 
months as a quid pro quo for the first payment. It was a matter of mutual 
benefit. The minds of the parties met on the proposition that the first quar- 
terly payment was to be as of March 22d, and that the insurance was not to 
take effect until the policy was approved by the company at its home office. 
Plaintiffs intimate that there was a waiver of this binding receipt. We see 
nothing whatever upon which to base such claim. 

Plaintiffs cite many cases in their extended brief. We have examined 
them but see no necessity of reviewing them all. None of them have the same 
state of facts as exist here and some seem to us as authorities against plain- 
tiffs’ contention. We refer to a few. 

Schwartz v. Northern Life Ins. Co. (C. C. A.) 25 F.(2d) 555, 558, would 
seem to be an authority for defendant instead of the plaintiffs, for the court 
there holds that the date from which a policy of insurance becomes effective 
is the date from which the risk commences, determined by the meaning of the 
provisions of the contract; that it is not necessarily determined by the date 
when the first premium is paid, or date the policy bears, or the date of de- 
livery; that when a company approves the application and the binding slip 
which provides that, subject to approval and acceptance, insurance shall be 
effective from specified date, it becomes operative from such date. It holds 
that if there is an agreement that a life insurance policy shall relate back and 
take effect from the date of the application that such agreement is binding. 
In other words, that the court must take the facts and get at the intent of the 
parties. The insured in that case committed suicide. The binding receipt pro- 
vided the insurance should take effect from the date of the approval of the 
medical examination, and the court holds that the date when the policy be- 
came effective was the date when the risk commenced. The court, referring to 
the binding receipt, says: “When it provides by its terms that, subject to ap- 
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proval and acceptance, the insurance shall be effective from the specified date 
and the company accepts the application or approves the risk, it becomes op- 
erative from the date specified. * * * It is well settled that effect will be 
given to an agreement that the policy shall be dated as of the date of the 
application, and shall relate back to and take effect from that date.” There 
was no such agreement here. The policy was not dated as of the date of the 
application. 

Johnson v. Mutual Benefit Life Ins. Co. (C. C. A.) 143 F. 950, 953, is re- 
ferred to by plaintiffs, and much reliance placed thereon. We are unable to 
see that the Johnson Case is in any way enlightening as to this case. The 
facts are not similar. It does refer, however, to the method of conducting the 
business of insurance companies in regard to stating the age of the applicant 
as being that at his nearest birthday, and says: “That as the insured desired to 
obtain a lower premium rate, which was to endure during the life of the policy, 
he was willing to allow his first premium payment to cover a short period 
anterior to the date of his policy so that he might be accepted as of the age 
of 44.” Such practice seems to be common in insurance contracts. 

Mutual Life Ins. Co. v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. 
Ed. 235, 31 A. L. R. 102, also cited, discusses the meaning of the term “from 
its date of issue” as occurring in a life insurance policy that was incontest- 
able except for non-payment of premiums provided two years had elapsed from 
its date of issue. It was held that the date was the one specified in the policy, 
although this was by agreement of the parties earlier than the date of actual 
execution and delivery. 

In Beswick v. National Casualty Co., 206 Mo. App. 67, 226 S. W. 1031, 1032, 
the court refers to an application for life insurance as a mere proposal on 
the part of applicant and that there is no contract until the proposal is accept- 
ed, but there is some comfort for plaintiff’s theory here in these words of the 
court: “Here the agent, according to defendant’s testimony, had authority to 
fill out and deliver a receipt, the blank for which was prepared by the insurance 
company for such use, and the blank as thus prepared shows that, by filling 
it out, the agent could specify the date to which the policy could be carried, 
which necessarily would fix the date when such insurance should begin.” 

The facts of the cases cited are so different from those in the case we are 
considering that they furnish little support for plaintiffs’ theory. 

A rather recent case, not cited in the briefs, bearing on the general sub- 
ject, is Harvey v. Union Central Life Ins. Co. (C. C. A.) 45 F.(2d) 78, 82. The 
question of the purchase of extended term insurance by the reserve was in- 
volved. It was the contention of appellant that the effective date of the policy 
was November 7th and that the extended term insurance purchased ran for 
237 days from that date, carrying insurance beyond the date of the death of 
the deceased. It was the contention of the appellee that the extended term 
insurance ran from October 22d, on the theory that premiums were payable 
annually in advance on the 22d day of October. The court refers to the nu- 
merous cases holding that by agreement a policy may become effective and 
the policy year begin at a date prior to the approval of the application, and 
uses this language: “A review of the numerous authorities cited in appellee’s 
brief will disclose no case, nor do we think any can be found, of persuasive 
force, in which the mere provision for payment of premiums in advance was 
construed to overcome the plain provisions of a policy that it should take ef- 
fect on a subsequent date.” 

In Mutual Life Ins. Co. v. Barrett, 215 Ala. 142, 110 So. 275, 276, the court 
said: “And in the present case, insured having applied for a policy on Sep- 
tember 4, 1924, it would be a matter of great difficulty to state a plausible 
reason for holding that he was insured from May 18, 1924, and a matter of 
difficulty also to hold that the stipulated period of defendant’s exemption from 
liability on account of suicide began before its liability as an insurer.” 

[6] We can reach no other conclusion than that the insurance became 
effective when the application was approved at the home office, viz., April 20, 
1927, and that the year under the suicide clause commenced to run from that 
date. As insured died from suicide on April 10, 1928, which was within a vear 
from the date the insurance became effective, there can be no recovery unde 
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the policy. As the effective date of the insurance is not in our judgment in 
any way uncertain and the written contract is not ambiguous, the offer of 
plaintiffs to show an oral agreement between insured and a soliciting agent of 
defendant was properly denied. 

The rule is stated in 14 R. C. L. p. 880, as follows: “The authorities are 
agreed that in the absence of a statute to the contrary, of which there are 
examples, an oral contract of insurance which contains all of the elements es- 
sential to a contract is valid. * * * Where, however, a written contract of in- 
surance has been entered into in pursuance of a previous application, parol 
proof of an antecedent oral agreement is inadmissible.” 

The trial court was right, and the judgment is attirmed. 

NEW YORK LIFE INS. CO. v. CONRAD. No. 5273. 
Circuit Court of Appeals, Sixth Circuit. June 12, 1930. 
Rehearing Denied Dec. 11, 1930. 
47 Federal Reporter (2d) 885. 
INSURANCE. 

Misrepresentations of assured in applying for life insurance in respect to 
medical treatment warranted cancellation of policy. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Appeal from District Court of the United States for the Western District 
of Tennessee; Harry B. Anderson, Judge. 

Action by the New York Life Insurance Company against Mrs. Al-Gene 
P. Conrad. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded. 

Petition for certiorari to the Supreme Court of United States denied 35i 
S. Ct. —, 75 L. Ed. —. 

R. E. King, of Memphis, Tenn. (Ewing, King & King, of Memphis, Tezn., 
and Louis H. Cooke, of New York City, on the brief), for appellant. 

Roane Waring and W. H. Borsje. both of Memphis, Tenn. (S. P. Walker 
and Miles, Waring & Walker, all of Memphis, Tenn., on the brief), 
pellee. 

Before Moorman and Hickenlooper, Circuit Judges, and Killits, District 
Judge. 

KiLLits, District Judge. 

This action was commenced January 20, 1928, by the New York Life In- 
surance Company, appellant, against Mrs. Al-Gene P. Conrad. substitute bene- 
ficiary, for rescission and cancellation, for fraud and misrepresentation on part 
of the assured in his application therefor, of a policy of life insurance, con- 
taining a provision for indemnity in case of total disability, issued by appellant, 
February 6, 1926, upon the life of Charles W. Conrad, who had made the cus- 
tomary application therefor January 27. September 16, 1927, assured made written 
claim under the total disability clause, and within four weeks thereafter, and 
hefore the claim had been investigated by appellant, assured died. November 
30, 1927, the appellee-beneficiary was notified of appellant’s election to rescind 
the policy for alleged gross fraud and material misrepresentations of assured 
in applying therefor. The amount of premiums paid with interest was tendered. 
Appellee neither replying to the rescission notice nor returning the tendered 
check for return of premiums, this action followed. 


There was no substantial conflict in the testimony. Decree was rendered 
for appellee, and this appeal results. 


In his application assured stipulated that the resultant policy should take 
effect “only if he (applicant) had not consulted or been treated by any physician 
since the date of his medical examination,” in this case January 27. The testi- 
mony showed an undisclosed treatment, given assured January 30, for chronic 
and aggravated pansinusitis which had afflicted him for nearly six years. The 
application for total disability and the medical finding that a state of such dis- 
ability existed were based upon the development of this affliction. Expert testi- 
mony was also heard to the effect that its presence might have created a sus- 


ceptability to mastoiditis. Assured died from meningitis following a mastoid opera- 
tion. 


for ap- 











12 The Insurance Law Journal, Vol. 77 [July, 1931 


The testimony disclosed that assured had undergone five operations and had 
been treated more than one hundred and fifty times by local physicians, because 
of this chronic condition, between June, 1921, and the date of his application, 
and had also consulted a specialist in Chicago concerning it. Respecting its ex- 
istence, the application and resultant medical examination based upon assured’s 
answer to the medical interrogatories were distinctly nondisclosing, and, in 
some instances, assured’s answers were so wide of the facts or so misleading 
as to suggest a deliberate withholding from the company of information which 
assured should have given and which appellant was entitled to have. One instance 
will suffice: In answer to a question relative to past treatments, he said, “Nose 
broken 1914, Dr. Pope Farrington, causing frontal sinus operation, 1923,” and 
to the question “What physician or physicians, if any, not named above, have 
you consulted or been examined or treated by within the past five years,” the 
answer was: “None.” A question of similar nature, but more general in_ its 
scope, was also answered in the negative. 

No effort was made, regarded by the court as substantial or effective. to 
charge appellant with knowledge of assured’s real condition when the medical 
examination was had and approved for the issuing of the policy, or that the 
real facts came to appellant’s knowledge until an investigation was had upon 
the application for total disability. 

In New York Life Insurance Company v. Gay, 36 F.(2d) 634, this court 
found, upon a state of facts in large measure analogous to this record, that a 
defense of fraud in its procurement was established in a suit upon a_ policy 
of life insurance. A comparison between the record made in that case and the 
record here discloses that, at least, the instant case for rescission and cancella- 
tion is as strong as the defense then made. That decision and the principles 
therein laid down and the authorities therein cited, especially Stipcich vy. Metro- 
politan Life Insurance Company, 277 U. S. 311, 48 S. Ct. 512, 72 L. Ed. 895, 
suffice to control the disposition of this appeal. It should be and is allowed. 
The judgment is reversed, and the cause remanded for further proceedings con- 
sistent with this opinion. 


CONTINENTAL LIFE INS. CO. v. SAILOR et’ al. 
District Court, S. D. California, Central Division. Nov. 25, 1930. 
47 Federal Reporter (2d) 911. 
1. INSURANCE. ; ere 

Insured by gift of policy to fiancee prior to marriage divested himself of title 
and of right to change beneficiary, without her knowledge and consent. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE. 

Insured’s right of revocation is lost by acts showing consummated intention 
that designated beneficiary should become owner of policy. 

(For other’ cases, see Insurance, Dec. Dig. § 586.) 

4. INSURANCE. 

Beneficiary to whom insured gave policy could not be deprived of property 
rights therein by substitution of beneficiary without her consent. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Action by the Continental Life Insurance Company against Iola V. Sailor 
and another. 

Decree for defendant first named. 

Kidd, Schell & DeLamer, of Los Angeles, Cal., for plaintiff. 

Cameron & Perkins, of Long Beach, Cal. (W. E. Cameron, of Long Beach, 
Cal., of counsel), for defendant Lola V. Sailor. 

Robert O'Neill and Arthur J. Speight, both of New York City (Arthur J. 
Speight, of Los Angeles, Cal., of counsel), for Mary L. Sailor and Max Sailor, 
minors. 

Hazex, District Judge. 

[1-4] This is an action on an insurance policy issued by plaintiff insurance 
company to Roger W. Sailor in his lifetime, wherein Lola V. Abel, a widow 
and the affianced wife of the assured, was named as the sole beneficiary. The 
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marriage was consummated on December 2, 1926, following the date of the policy, 
and the assured and his wife, now defendant Lola V. Sailor. lived together until 
the year 1928, when they were divorced. The evidence preponderatingly shows 
that the insurance policy in question was an absolute gift by delivery from the 
assured to the said beneficiary in evident contemplation of their marriage, and 
she thereby, in my opinion, acquired a separate and individual property right 
therein. Not only has the insurance policy been continuously in her possession 
since the gift by express words was made to her, but her evidence tends to show 
that subsequent to her marriage to the assured she contributed to the latter’s 
support and also to the payment of the insurance premiums during the time they 
lived together. By the donation or gift of the policy to the beneficiary prior to 
their marriage, the assured divested himself of title and of the right reserved in 
the policy to change the beneficiary without her knowledge and consent. The 
law of this state with relation to an insurance policy containing the power of 
revocation and reserved right to change the beneficiary is, I think, well settled; 
and when the acts of the. assured preponderatingly show a consummated intention 
that the designated beneficiary should in fact become the owner of the policy, the 
right of revocation, without first reinvesting him with title or without the consent 
of the beneficiary, is lost. In such case the interest of the beneficiary is not one 
of mere expectancy, but her interest is converted and merged into the complete 
gift. 14 Cal. Jur. 584. Although by the terms of the ordinary contract of insur- 
ance, the assured has the reserved right to change the beneficiary, yet upon making 
a complete gift of the benefit to be realized on his death, he is deemed to have 
divested himself of the right of revocation and could not change the beneficiary 
without her consent. McGlynn v. Curry, 82 App. Div. 431, 81 N. Y. S. 855. 
And his subsequent request that the insurance company insert in the policy a 
new beneficiary and compliance with the request, did not and could not vest a 
right to the money now due on the policy in a new beneficiary, since the original 
beneficiary, the defendant Lola V. Sailor, was not a party to the substitution 
and cannot by such means be deprived of her separate property right in the 
contract of insurance. 

Thus construing the contract and determining the acts of the deceased, the 
adjudications drawn to my attention by counsel for the infant children of the 
assured are inapposite. In those cases the court apparently dealt with the inter- 
ests of the beneficiary under an ordinary policy, deeming it merely an expectancy, 
and wherein no vested interest by completed gift resulted, and wherein the right 
to change the beneficiary was retained. 

[5, 6] As to allowanace of costs to plaintiff insurance company: In this state, 
treating the action as one of interpleader, counsel fees are not expressly allowed 
by statute (see Los Angeles Trust & Savings Bank v. Ward, 197 Cal. 107, 239 
P. 847); and since plaintiff was aware that Mrs. Sailor was in possession of 
the policy and had opportunity to ascertain whether she claimed ownership prior 
to the issuance of a second policy, I feel constrained to refuse the request for 
counsel fees, or to apply the federal rule as announced in Trustees of Internal 
Improv. Fund v. Greenough, 105 U. S. 527, 26 L. Ed. 1157. But the fund in the 
custody of the court should refund to plaintiff the necessary expenses or costs 
which it paid or was requested to incur, namely, the sum of $45.25, and also 
the loan made by it to the insured in his lifetime, together with the amount 
unpaid on premiums. 

Findings of fact and conclusions of law may be submitted by defendant Lola 
V. Sailor, if not waived and deemed necessary. Decree in favor of Lola V. Sailor. 
So ordered. 


NEW YORK LIFE INS. CO. v. HALPERN et al. No. 2494. 
District Court, W. D. Pennsylvania. March 11, 1931. 
47 Federal Reporter (2d) 935. 
1. INJUNCTION. 

Insured’s law action on policy to recover disability benefits would be staved 
pending hearing of insurer’s suit to cancel policy for fraud since insurer had no 
adequate remedy in defense of law action. 

The beneficiary under the policy was not joined as a party in the 
law action, and the relationship of insured and beneficiary was not such 
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that a judgment against the insured suing to recover disability benefits 

would be res judicata against beneficiary in action for death benefits. 

(For other cases, see Injunction, Dec, Dig. § 136[2].) 

3. INSURANCE. 

Beneficiary is not heir of insured, but has present interest vested until 
defeasance. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

In Equity. Suit by the New York Life Insurance Company against Julius 
Halpern and others. 

Preliminary injunction granted plaintiff. 

William H. Eckert and Smith, Buchanan, Scott & Gordon, all of Pittsburgh, 
Pa., for plaintiff. 

Charles H. Sachs and Sachs & Caplan, all of Pittsburgh, Pa., for defendants. 

Gisson, District Judge. 

On January 25, 1929, the plaintiff issued a policy of insurance to Julius 
Halpern, wherein it agreed to pay him $100 per month in event of his total 
disability, and to pay to Lillian Halpern and Fidelity Trust Company, trustees, 
the sum of $10,000 in case of his death, with double indemnity in case death 
was accidental. On April 30, 1929, it issued another policy which differed from 
the first only in the amount of the yearly premium, and the amounts to be paid 
upon total disability and upon death. By the second policy it was agreed that 
$150 per month was to be paid upon total disability, and $15,000 to the beneficiar- 
ies, upon death of insured, with double indemnity in case of accidental death. 
Each policy contained a provision which made ‘it incontestable after two vears 
from its date except for nonpayment of premium and as to provisions relating 
to disability and double indemnity. 

On September 15, 1930 plaintiff tendered the return of the premiums thereto- 
fore paid and sought to rescind both of the policies by reason of the alleged 
fact that each policy had been obtained by means of certain false answers to 
questions concerning the health of the insured which were given by him upon 
his medical examination in connection with his applications for the policies. 
The application was made a part of each contract of insurance and a copy at- 
tached to the policy. 

On December 26, 1930, Julius Halpern, the insured, brought an action 
against plaintiff in the court of common pleas of Allegheny county to recover 
disability benefits under the policies. On the same day that it filed its bill in 
the instant case, plaintiff caused such action to be removed to this court. In 
and by its bill the plaintiff seeks the cancellation of the policies, and, pending 
final disposition of the bill, prays that the defendants be enjoined from in- 
stituting any further actions against the plaintiff, and that the defendant Julius 
Halpern be enjoined from further proceeding upon the suit already brought 
by him. The defendants have jointly answered plaintiff’s bill, denying fraud and 
praying the dismissal of the action on the ground that plaintiff has an ade- 
quate remedy at law in a defense of the suit brought against it by Julius Hal- 
pern. 

The matter has been heard upon plaintiff's motion for a preliminary in- 
junction and the question of law raised by defendants’ answer. 


[1] It has been held by the Supreme Court of the United States that fraud- 
ulent representations and suppressions of facts may be established by insur- 
ance companies in defense of actions at law brought against them upon the 
insurance contracts. Phoenix Mutual Life Ins. Co. v. Bailey, 13 Wall. 616, 20 
i. Ed. SOl; Cable v. U. S. Life Ins: Co., 191 U. S; 288, 24S. Ct. 74, 48 L.. Bed. 
188. In the cases cited, however, the insured were dead and the interests under 
the policies had fully vested in the beneficiaries. In the instant case the in- 
sured is alive, and the interests of the beneficiaries, whether termed “vested” 
or “mere expectancies,” are not the same interests as existed in the beneficiaries 
in the cases last mentioned. Our decision herein would seem to depend largely 
upon whether the beneficiaries are in privity with Julius Halpern, and, as a 
consequence, whether the plaintiff company could properly plead a_ verdict 
against Halpern as res judicata upon subsequent suit against it by the bene- 
ficiaries to recover death benefits. In this connection counsel for plaintiff has 








- 
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pointed out that the suit brought by Mr. Halpern is for disability benefits, and 
that a general verdict against him would not be a necessary finding that the 
policies had been procured by fraud, but might be founded upon his failure to 
establish his disability. To this proposition counsel for the present defendants 
counter with the assertion that the life insurance company could demand a 
special verdict which would set out the findings of fact in respect to its fraud 
defense, and that the refusal to require such a special verdict would be reversible 
error. 

This contention of counsel for defendants has considerable force, but it 
does not answer the principal question involved—the effect upon the beneficiary 
of a judgment against the insured. Many cases have been called to our notice 
which discuss the interest of the beneficiary in a policy of life insurance in 
which the insured has reserved the right to change the beneficiary, but none 
of them deal directly with the question of privity between the insured and the 
beneficiary. All agree that the beneficiary in a policy, wherein the right to 
change the beneficiary is reserved to the insured, has a tangible interest, al- 
though not all of them speak of it as “vested.” Certain of the cases speak 
of the interest as a defeasible vested interest. In certain cases it has been 
held that the interest was such that it could not be defeated except by strict 
conformity with the policy provisions in respect to change of beneficiaries. In- 
diana Nat. Life Ins. Co. v. McGinnis. 180 Ind. 9, 101 N. E. 289. 45 L. R. A. (N. 
S.) 192: Roberts v. Northwestern Nat. Life Ins. Co., 143 Ga. 780, 85 S. E. 
1043: Brown v. Life Ins. Co. of Virginia, 114 S. C. 202. 103 S. E. 555; Security 
Co., etc., v. Pacific Mutual Life Ins. Co., 14 Pa. Dist. R. 554. In Grand Lodge 
A. O. U. W. v. Frank, 133 Mich. 232, 94 N. W. 731. it was held that the bene- 
ficiary had such an interest as enabled her to maintain a suit to set aside a 
change of beneficiary on the ground of insanity of insured at the time of 
change. A number of cases uphold the right of the beneficiary to assign his 
interest under the policy prior to the death of insured. 2 Coolev, Briefs on 
Insurance. 1810: Peake v. Lincoln Nat. Life Ins. Co. (C. C. A.) 15 F.(2d) 303. 
In Chase Nat. Bank v. U. S. 278 U. S. 327, 49 S. Ct. 126, 127, 73 L. Ed. 405, 63 A. 
L. R. 388, a case in which it was held that the proceeds of policies similar to the 
one under discussion should be included in the estate of the insured decedent for 
taxable purposes. Mr. Justice Stone, in the opinion stated: “It is true, ‘as 
emphasized by plaintiff, that the interest of the beneficiaries in the insurance 
policies effected by decedent ‘vested’ in them before his death and that the 
proceeds of the policies came to the beneficiaries, not directly from the deced- 
ent, but from the insurer.” One may well infer from his use of quotation 
marks in connection with the word ‘vested’ that Mr. Justice Stone did not in- 
tend to commit himself to a declaration that the beneficiary’s interest was 
vested in the ordinary acceptation of the word, but did intend a recognition 
of that interest as distinct and tangible, although not such an interest as would 
make illegal a tax upon the amount of the policy as a transfer of property 
from the insured. 

Some cases may be found which are not in accord with all of the views 
advanced in the cases mentioned supra. For example. in the opinion of Birnie v. Bir- 
nie. 67 Pa. Super Ct. 74, it is asserted that the beneficiary in a policy, which was 
subsequently surrendered and replaced by another in which another beneficiary 
was named, had no standing to claim the death benefits of the policy. even 
though the by-laws of the issuing benefit association had been violated in the 
cancellation of the policy and issuance of the succeeding policy. In the opinion 
are quoted the words of Mr. Justice Brown in Noble v. Beneficiary Ass’n 
224 Pa. 298, 73 A. 336, 132 Am. St. Rep. 783, in which he describes the interest 
of the beneficiary as merely an expectancy, and states the same opinion as that 
expressed by the Superior Court in respect to the lack of power of the original 
beneficiary to question a change of beneficiary even though the by-laws of 
the insuring association have not been strictly observed. : 

The Pennsylvania cases last mentioned, while they tend to minimize the 
interest of the beneficiary, do not hold that he has no interest or that he is 
Privy in interest with the insured and is concluded by any judgment against 
him. In a recent decision of the Pennsylvania Superior Court, Shoemaker 
et al. v. Sun Life Ins. Co., 15 Advance Rep. 280, the court makes it plain that 
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its language in Birnie v. Birnie, supra, was applicable only to the state of facts 
then before it, as it held: “The holder of a policy of life insurance who de- 
sires to change the beneficiary can do so only in accordance with the terms of 
the policy: See Kress vy. Kress, 75 Pa. Super. Ct. 404; Herrod v. Kimbrough, 
83 Pa. Super. Ct. 238, and Grant v. Faires, 253 Pa. 232 [97 A. 1060].” 


In Mutual Life Ins. Co. vy. Thompson et.al. (D. C.) 27 F. (2d) 753 754, 
wherein he was considering an allegation of misjoinder of causes of action and 
lack of jurisdictional amount, Judge McDowell said: “Mrs. Thompson [bene- 
ficiary in one policy] has no interest in the last oes, but she is an indispens- 
able party in respect to the first policy.” The legal profession generally seems 
to agree with this remark, as an examination of the reported cases will show 
that, in every case in which a bill has been filed for cancellation during the 
life of the insured, the beneficiary has been joined as a party. 

2, 3] The only case called to our attention which is parallel in its facts 
with the instant case was New York Life Ins. Co. y. Jensen et ai. (D. C.) 38 
F.(2d) 524. In that case the action in equity was instituted after suit at law 
had been brought in the state court and removed to the District Court. The 
plaintiff, as here, was seeking to recover disability benefits. The court (Munger, 
District Judge) held that the insurer did not have a complete and adequate 
remedy at law, and enjoined procedure in the action at law until the equity case 
had been decided. Despite the substantial identity of its facts with those of 
the instant case, the Jensen Case has no great persuasive value in our present 
inquiry, as the only reason given in support of the decision is based upon a 
state procedure statute, under which, it is asserted, the plaintiff had full power 
to discontinue his law case at any time after the expiration of the contestability 
period of the policy, and thus leave the insurance company without any power 
to assert the fraud upon it. The reason assigned would not apply to this cir- 
cuit, in which the court could, and doubtless would, refuse to allow a discon- 
tinuance which would have such a result. But we concur in the result of the 
Jensen Case, although the reason given is not applicable to this action. The 
relationship of insured and beneficiary in the policy under consideration is not 
such, in our opinion, that a judgment against the insured, suing to recover dis- 
ability benefits, would be res judicata against the beneficiaries in an action for 
death benefits. The amount which goes to the beneficiary after death of 
the insured may be regarded, under the special tax statute of the United States, 
as a transfer of property from the insured to the beneficiary (Chase Nat. Bank 
v.. US. 278 U.S: 327; 49'S. Ct. 126,73. 1. sd. 405, 63 -A. 1. IR. See): bat: that 
statute does not extend to controversies between the insurer and either the 
insured or the beneficiary. Except within the purview of the statute, the 
beneficiary is not the heir of the insured, but has a present interest—an in- 
terest subject to defeasance, it is true, but unless and until defeasance is a 
vested interest. The insurer claiming fraud in the application can have no 
complete and adequate remedy without joining the beneficiary as a party. Al- 
though counsel for defendants have consistently denied the accuracy of this 
conclusion, they contend that, even if it were to be accepted as true for the 
sake of argument, it does not follow that the defendant Julius Halpern should 
be enjoined from present procedure with his action at law for disability bene- 
fits. They assert that the insurance company, by filing the bill in the instant 
case, has instituted the contest contemplated by the policy of insurance, and 
that it could successfully plead the bill to defeat any limitation claim advanced 
by the beneficiaries in event it were dismissed for any reason other than upon 
its merits. In this contention counsel are supported by a decision of the Cir- 
cuit court of Appeals for the Eighth Circuit. New York Life Ins. Co. v. Hurt, 
35 F.(2d) 92. The circumstances of that case, however, are not those of the 
present case. In that case the insured was dead, and the action at law had 
been instituted prior to the equity action, and all parties in interest were parties. 
In this case the insured is not dead, and all parties have not been joined in 
the action at law. Assuming that the filing of the bill served to wipe out the 
contestability clause, many years might ensue before the insurance company 
would be given the opportunity to establish the fraud alleged in a suit brought 
by the beneficiary; and, by the time the matter came on for hearing, all its 
evidence might have been lost by death or disappearance. And even if all 
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testimony were still available, if the directions of the Circuit Court of Appeals 
in the Hurt Case, supra, should be followed in respect to the manner of trial, 
the defensive matter set forth in plaintiff’s bill would be heard by the judge as 
a chancellor, and passed upon by him prior to submission of the case to the 
jury. 

As affecting the beneficiaries’ interest and the necessity of their appearance 
as parties in order that entire equity be done, attention is called to the indorse- 
ment upon the original policy whereby a change of beneficiary was effected. 
It reads as follows: “Original Policy endorsed as follows: Lillian Halpern, 
Wife and Fidelity Title and Trust Company of Pittsburgh, Pa., as Trustees in 
accordance with the terms of a trust Agreement dated July 26th, 1929 with 
power of revocation reserved.” 

Under all the circumstances, it seems plain to us that a defense of the 
action brought by the insured to recover disability benefits would not furnish 
the complete and adequate remedy which is possible under the equity proceed- 
ing. That conclusion reached, it follows that the action at law will be stayed 
pending the hearing in equity. 


DAVIS v. NEW YORK LIFE INS. CO. No. 8855. 
Circuit Court of Appeals, Eighth Circuit. March 11, 1931. 
47 Federal Reporter (2d) 1051. 
3. INSURANCE. 

Insurer’s acceptance and retention for three months of premium notes held 
not evidence of acceptance of application for reinstatement, where reinstatement 
was conditioned on insured’s furnishing satisfactory evidence of insurability. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Each of policies which had been allowed to lapse provided that they 
might be reinstated at any time within five years if insured furnished evi- 
dence of insurability satisfactory to the insurance company and paid pre- 
miums then in arrears. The evidence disclosed that the insurer declined 
to accept the evidence of insurability and for that reason declined to re- 
instate the policies. There was nothing to show that the approval of the 
premium notes in any way indicated approval of the evidence of insur- 
ability, and at the end of the three months’ period the insured was given 
notice of refusal to reinstate and the notes were returned marked “void.” 
(For other cases, see Insurance, Dec. Dig. § 370.) 

4. INSURANCE. 

Insurer’s compliance with insured’s application for change of beneficiary, 
which accompanied application for reinstatement, he/d not evidence of reinstate- 
ment. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

INSURANCE. 

Proof that insured, on application for reinstatement, furnished health cer- 
tificate, was insufficient to show compliance with contract requirement that insured 
furnish satisfactory evidence of insurability. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

6. INSURANCE. 

Insurer’s refusal to reinstate policies held not unreasonable or arbitrary un- 
der evidence of insured’s failure to furnish satisfactory evidence of insurability. 

The insured merely furnished a certificate as to his health, made out 
on one of the company’s forms, and the undisputed evidence showed that 
this proof insurability was not satisfactory to the insurance company, and 
there was a total lack of competent evidence that insured was in fact in 
good health. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

INSURANCE. 

Failure to prove that insured had paid or tendered premiums after time of 

attempted reinstatement precluded recovery on life policies. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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Appeal from the District Court of the United States for the Western District 
of Missouri; Merrill E. Otis, Judge. 

Action by Mary H. Hathaway Davis against the New York Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Harry L. Jacobs, of Kansas City, Mo. (I. J. Ringolsky, William G. Boat- 
right, and Ringolsky, Boatright & Jacobs, all of Kansas City, Mo., on the brief), 
for appellant. 

Richard §. Righter and Cyrus Crane, both of Kansas City, Mo. (George J. 
Merssereau and Lathrop, Crane, Reynolds, Sawyer & Merssereau, all of Kansas 
City, Mo., on the brief), for appellee. 

Before Stone and Gardner, Circuit Judges, and Wyman, District Judge. 

Wyman, District Judge. 

This suit was instituted by Mary H. Hathaway Davis, the appellant, to recover 
the proceeds of two insurance policies for the sum of $15,000 and $10,000, respect- 
ively, which were issued on the 6th day of April, 1923, by the New York Life 
Insurance Company, upon the life of Charles E. Hathaway. The appellant, who 
is the daughter of the insured, was named as beneficiary in the $15,000 policy, 
and Mamie A. Hathaway, wife of the insured, was the original beneficiary in the 
$10,000 policy. Hathaway paid the semiannual premium on both of these policies 
as the same became due and payable, until the 6th day of April, 1925. The two 
policies, with the exception of the number, the amount, and the name of the bene- 
ficiary originally specified, are identical in form, and each of them contains the 
following provisions: 

“Change of Beneficiary—The Insured may at any time, and from time to time, 
change the beneficiary, provided this policy is not then assigned. Every change of 
beneficiary must be made by written notice to the Company at its Home Office 
accompanied by the Policy-for indorsement of the change thereon by the Company, 
and unless so indorsed the change shall not take effect. After such indorse- 
ment the change shall relate back to and take effect as of the date 
the Insured signed said written notice of change whether the Insured be 
living at the time of such indorsement or not, but without prejudice to the Com- 
pany on account of any payment made by it before such indorsement. In the 
event of the death of any beneficiary before the Insured the interest of such bene- 
ficiary shall vest in the Insured.” 

“Reinstatement—At any time within five years after any default, upon written 
application by the Insured and upon presentation at the Home Office of evidence 
of insurability satisfactory to the Company, this Policy may be reinstated together 
with any indebtedness in accordance with the loan provisions of the Policy, upon 
payment of loan interest, and of arrears of premiums with five per cent interest 
thereon from their due date.” 

On May 19, 1925, the policies having lapsed for nonpayment of premium, 
Hathaway made application for reinstatement of both policies, and on the same 
date made the following application for change of beneficiary as to the $10,000 
policy: 

“May 19, 1925. 
“New York Life Insurance Company, 

“The Beneficiary under the accompanving policy, No. 7686316, who is to re- 
ceive the proceeds thereof upon due proof of the death of the insured is hereby 
changed in accordance with the Change of Beneficiary Clause thereof to Mary H. 
Hathaway (daughter), such change to take effect only when endorsed on said 
policv by the company at the Home Office. 

“This Policy is not now assigned. 

“Charles E. Hathaway, Insured. 

“A.D. Engles, Witness.” 

These two applications, together with the $10,000 policy and two premiums 
notes for the semiannual premiums on said policies, due April 6, 1925, were for- 
warded to the home office of the company. The application for reinstatement was 
made on one of the company’s forms, and contained the following so-called “Self 
Health Certificate” : 

“I hereby apply for the reinstatement of the above numbered policy, and for 
the purpose of inducing said Company to reinstate said Policy and with the un 
derstanding that it will rely and act on what I here say, I represent to it that I 
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am now, to the best of my knowledge and belief, in good health; that within the 
past twelve months I have not had any illness, nor consulted nor been treated by 
any physician, nor been prevented by illness or accident from continuously pur- 
suing my customary occupation which is the same now as it was when I applied 
for said Policy; that no Life Insurance Company has within the past twelve months 
examined me either on, or in anticipation of, an application for life insurance, or 
for the reinstatement of life insurance, without issuing or reinstating such insur- 
ance; and that no application for insurance on my life is now pending.” 

On May 27, 1925, the $10,000 policy was returned to the insured, bearing the 
following indorsement : 

“Register of Change of Beneficiary. 

“Note—No change of beneficiary shall take effect unless indorsed on this pol- 
icy by the Company at the Home Office. Date of Request, May 19, 1925—Bene- 
ficiary Mary H. Hathaway, daughter. Indorsed by John C. McCall, Vice Presi- 
dent—Leon McCall, Asst. Sec.” 

On August 14, 1925, the cashier of the appellee’s Kansas City office returned 
to the insured the two premium notes marked “Void,” together with a_ letter, 
of which the following is a copy: 

“Re: Policies No. 7 686 316—16 

Your application for reinstatement of the two above numbered policies 
was duly submitted to our Home Office for attention. Our Home Office now 
advises that the requirement submitted as evidence of insurability in connec- 
tion with reinstatement of the above policies are unsatisfactory to the Company 
and they, therefore, must decline to reinstate the policies. 

“IT return to you herewith the Lien Notes that you signed, marked void. 

“Very truly yours, 


“L. C. Shellhorn, Cashier.” 

The dividends earned on the policies up to April 6, 1925, were paid to the 
insured in August of that year. No further premiums were paid or tendered 
by the insured, and on May 19, 1928, Hathaway, the insured, died. The policies 
in suit, together with the two premium notes, were found among _ insured’s 
papers by appellant on the day of his death, and the next day she wrote to 
appellee asking for blank proofs of death, but there is no evidence that any 
blank proofs were ever furnished to her by the company. 

The complaint is in two counts or causes of actions, one on each policy; 
each count alleging the issuance of the policy, the payment of the first premium, 
and then, generally, that all things required to be done by the insured to keep 
said policies in full force and effect were done by him, and that the insured 
died while said policies were still rightfully in force and effect. A demurrer 
interposed by appellee to each count of the complaint was overruled, as was a 
motion to make the complaint more definite and certain. The appellee answered 
by way of a general denial as to each of the two causes of action, and there- 
after filed an amended answer setting up as a further defense that the semi- 
annual premium on each policy was due April 6, 1925, but that said premiums 
had not been paid and that no subsequent premiums had been paid and _ that, 
because of the failure to pay said premiums due April 6, 1925, the policies 
both lapsed and were not in effect at the time of the death of the insured. 
Appellant then filed a reply in the nature of a general denial to new matter 
set forth in the amended answer. 

Upon the issues thus formed the case was tried to a jury, and at the close 
of the plaintiff's evidence the court sustained the appellee’s demurrer to the 
evidence. After the court had ruled upon this demurrer to the evidence, the 
plaintiff made application for leave to file an amended reply, which application 
was denied, and judgment was entered upon the verdict returned by direction of 
court dismissing the plaintiff’s complaint. 

[1, 2] From the judgment so entered, the plaintiff has appealed to this court, 
and in her brief sets forth four separate assignments of error, the first two 
of which challenge the action of the court in directing a verdict for the 
defendant. Assignment of error No. 3 is based upon the exclusion from the evi- 
dence of a certain so-called letter because of lack of proof as to its authenticity. 
The exhibit, at most, tended to prove that the insurance company did grant in- 
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sured’s application for change of beneficiary as to the policy therein referred 
to, and returned the policy to him. These facts were established by other undis- 
puted evidence; therefore, even if the ruling was erroneous, no prejudice could 
have resulted. By assignment of error No. 4, the appellant asserts that the trial 
court erred in denying her application for leave to file an amended reply. An 
application to amend a pleading is addressed to the sound discretion of the trial 
court, and when, as in this case, there is a total absence of showing of abuse 
of discretion, the court’s action in this regard will not be reviewed by this court. 

As stated above, assignments Nos. 1 and 2, are both predicated upon the 
action of the trial court in directing a verdict in favor of defendant, and there- 
fore, the real question presented by the appeal is whether or not there was any 
substantial evidence before the court sustaining plaintiff's claim. It is the con- 
tention of appellant that the evidence discloses facts and circumstances from 
which the inference might fairly and reasonably be drawn that the appellee as- 
sented to the reinstatement of these policies of insurance, and that, having by 
its conduct justified the presumption that the policies had, in effect, been rein- 
stated, it could not thereafter avoid its liability by the return of the premium 
notes, payment of earned dividends, and by notifying the insured of its refusal 
to reinstate the policies. The evidence discloses that, when the negotiations for 
the reinstatement of these policies and the change of benficiary as to one of 
them began, both policies had lapsed and there was no longer any binding con- 
tract of insurance existing between the parties. There is, however, in each of 
the policies a provision which, in effect, is an offer to reinstate it at any time 
within five years after its lapse for default in the payment of premium upon 
the compliance by the insured with the conditions therein specified, namely: (1) 
That the insured furnish evidence of insurability satisfactory to the company; 
2) that he pay the premiums then in arrears. 

[3] As a compliance with these requirements, Hathaway transmitted to the 
appellee his written application for reinstatement of the policies which embodied 
the so-called “Self Health Certificate” set forth above, together with two pre- 
mium lien notes to cover the arrears in premium. The evidence shows that the 
appellee indicated that the notes were acceptable in satisfaction of the arrears 
in premium, and it also shows that appellee declined to accept the evidence of 
insurability as satisfactory to it and for that reason declined to reinstate the 
policies, and notified Hathaway of its action, at the same time returning to 
him the premium lien notes marked “Void,” and paying him the dividends that 
had accrued under the policies. It is urged by appellant that the evidence shows 
that the appellee indicated its acceptance of the premium notes; that it retained 
them for nearly three months; that Hathaway was not notified that the evidence 
as to insurability was unsatisfactory for a like period of time: and that the 
application for a change of beneficiary as to one of the policies was granted 
after the receipt of the application for reinstatement by the appellee; and_ that 
these facts warrant a fair and reasonable inference that the policies had, in fact, 
been reinstated. The evidence as to appellee’s acceptance of the premium notes, 
viewed in the light most favorable to appellant, is proof of the fact that the 
insured had complied with one of the requirements necessary to entitle him to 
reinstatement, namely, he had tendered payment of the arrears in premium. Ap- 
parently the particular branch of the insurance company’s organization having 
charge of its finances or securities passed upon and approved the notes as one 
of the steps incident to the consideration of insured’s application for reinstate- 
ment. There is, however, nothing in the record to warrant the inference that 
the approval of the premium notes in any way indicated the approval of the 
evidence of insurability as satisfactory to appellee. It is true the notes were 
retained by the company for the period of nearly three months, pending its 
consideration and final action upon the application for reinstatement, but, under 
all of the facts and circumstances in the case, this retention of the premium 
notes does not justify the claim that the appellee was guilty of unreasonable 
delay, or that its delay in acting upon the application indicated in any wav the 
reinstatement of the policies. In the case of Brancato v. National Reserve Life 
Insurance Co., 35 F.(2d) 612, 614, this court had under consideration the con- 
tention that the delay on the part of an insurance company in refunding money 
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paid as a first premium constituted an acceptance of the risk and gave validity 
to the insurance contract, and in the course of the opinion the following language 
is used: “Where insurance is in force and the right of cancellation depends 
upon tender back of unearned premiums, failure to make such tender becomes 
important. But where, as in this case, the company had rejected the application 
for insurance, and had so informed the applicants by letter duly received by 
them, an insurance contract was not created by delay in tendering back the money 
receipted for.” 

In the case under consideration here, the policies had lapsed, there were no 
existing contracts of insurance, and the mere delay in returning the premium 
notes did not tend to prove an acceptance or approval of the application for 
reinstatement. Equitable Life Insurance Society v. McElroy (C. C. A.) 83 F. 
631; Kansas City Life Ins. Co. v. Phillips, 31 Ariz. 122, 250 P. 8&2. 

[4] It is contended by appellant that the fact that appellee, upon application 
of the insured, changed the beneficiary as to one of the policies in suit is 
proof of the reinstatement of the policy. At the time of this change of bene- 
ficiary the policies, as insurance contracts, were dead, but by their terms the in- 
sured had the right to revive them by having them reinstated at any time within 
five years, and there was nothing in the action of appellee in this regard to 
indicate its reinstatement of the policies, or which can be construed as a waiver 
of any of the terms or conditions of the policies incident to their reinstate- 
ment. 


[5, 6] It is also strenuously urged by appellant that, even if the policies 
were not in fact reinstated, since Hathaway had made timely application for 
their reinstatement and had fully complied with the terms and conditions of 
the contract incident thereto, it was the plain duty of the company to reinstate 
them, and that it could not, by arbitrarily refusing to perform its duty under 
the contract, deny insured the valuable right accorded to him by the express 
terms of the contracts. This contention is wholly without merit, for the reason 
that it is based upon an assumption of fact which is not warranted by the 
evidence. It may be conceded that Hathaway, upon complying with the terms 
and conditions of the policies, had an absolute right to have them reinstated, 
but this right did not mature unless and until Hathaway complied with the 
requirements of the contracts. One of these requirements is that insured shall 
furnish evidence of insurability satisfactory to the company, and it appears con- 
clusively by the evidence that this condition was never complied with. It is 
assumed by appellant that, when insured paid the arrears in premiums and for- 
warded the so-called “Self Health Certificate’ made out on one of the com- 
pany’s forms, he had fully complied with the conditions imposed upon him. 
The contracts say nothing about a “Self Health Certificate,” but each of them 
does expressly require that the applicant for reinstatement shall furnish evidence 
of insurability satisfactory to the company, and proof of the fact that insured 
furnished the so-called “Self Health Certificate,” in the absence of proof that 
it was satisfactory to the company, falls far short of showing a compliance 
with the terms of the contract by insured. In fact, in view of the undisputed 
proof that the evidence of insurability was not satisfactory to the company, the 
record shows affirmatively a total failure on the part of insured to meet the 
contract requirements as to evidence of insurability. There is nothing in the 
record upon which to predicate the claim that the appellee’s action in refusing 
to accept the evidence of insurability as satisfactory to it was unreasonable or 
arbitrary. There is a total lack of competent evidence that Hathaway was, in 
fact, in good health and insurable at the time the application for reinstatement 
was made. 

[7] The record discloses that insured failed to pay or tender payment of 
the premium notes or any of the subsequent premiums. This fact is not only 
fatal to the several arguments advanced by appellant, but is, in itself, decisive 
of this appeal, because, even if it be conceded that the insured had done every- 
thing necessary to procure the reinstatement of the policies, and the appellee 
had either agreed to reinstate them, or had by its conduct estopped itself to deny 
their reinstatement, the failure of insured to pay the subsequent premiums would 
have lapsed the policies long prior to the death of insured. To meet this evident 
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situation it is claimed by appellant that the action of appellee in returning the 
premium notes with the letter declining to reinstate the policies amounted to 
a renunciation of the contracts and refusal on the part of the appellee to carry 
out their terms, and that therefore it would have been futile to tender further 
premiums, and that insured was, by reason thereof, excused from performance 
on his part. While there is a rule of -law to the effect that, where one party 
renounces a contract and positively refuses to perform, the other party may be 
excused from further performance, that rule has no application to the situation 
under discussion. Had the insured died within the period covered by the premium 
notes, that rule might have been applicable, because it could have been urged 
that the refusal to reinstate the policy and the return of the notes made it 
futile to make further attempt at payment of the premiums represented by the 
notes. But a contract of insurance is peculiar in its feature of continuation. 
It is based upon definite periods of time, and is in force for each period only 
upon compliance with its definite requirements as to the payment of premiums, 
and the refusal on the part of the company to accept the premium for one 
period should not relieve the insured of the necessity of paying or tendering 
payment of subsequent premiums, if the policy is to be kept in force. If, as 
contended by appellant, the action of the appellee in declining to reinstate these 
policies was wrongful or arbitrary, and was so considered by insured, several 
remedies were available to him. He might have brought suit in equity to compel 
reinstatement of the policies; he might have instituted proceedings at law for 
damages for breach of contract; or he might have treated the policies as still in 
force, leaving the question as to the validity of the company’s action in re- 
fusing to reinstate them for determination when the policies, by their terms, be- 
came due and payable. There is a total lack of evidence in the record upon 
which to base the conclusion that the insured ever attempted to avail himself 
of either of these remedies. On the contrary, it might, with reason, be argued 
that the conduct of the insured is proof of his acceptance of appellee’s action 
as final, and that thereafter he regarded the policies as lapsed and all of his 
rights thereunder as forfeited. But, regardless of this, in order for appellant to 
sustain her claim that insured elected to regard the policies as still in force, 
it was certainly incumbent upon her to prove, among other things, that insured 
had performed his part of the contract, namely, that he had paid or tendered 
the semiannual premiums as the same became due and payable. 32 Corpus Juris, 
p. 1264, § 462. The failure to pay or tender payment of the amounts stipulated 
in the policies as semiannual premiums is, in itself, under the facts in this case, 
fatal to appellant’s claimed right to recover in any view of the case. Thompson 
v. Ins. Co., 104 U. S. 252, 26 L. Ed. 765; Hartford Life Ins. Co. v. Unsell, 144 
U. S. 439, 12 S. Ct. 671, 36 L. Ed. 496. 

There is no substantial evidence in the record which could possibly sustain 
a judgment for appellant; hence the trial court properly directed a verdict in 
favor of appellee. 

The judgment appealed from is therefore affirmed. 





PEYRAUD et al. v. GRAY. No. 9000. 
Circuit Court of Appeals, Eighth Circuit. March 13, 1931. 
47 Federal Reporter (2d) 1063. 
INSURANCE. 


Proceeds of deceased husband's life policy, in view of clause designating 
beneficiary and indorsement, held payable successively to widow, daughters, sur- 
vivor of daughters, administrators, or assigns. 

Life policy as issued designated insured’s wife as beneficiary, if liv- 
ing, otherwise proceeds to be payable to insured’s administrators or 
assigns. Subsequently, change of beneficiary was executed by insured 
wherein he named two daughters as “additional beneficiaries” and direct- 
ed “that the benefits thereunder be paid at my decease to such bene- 
ficiaries, share and share alike.’ That paper was found in possession 
of insurer after insured’s death. Last change of beneficiary was found 
indorsed on policy, and stated “that in the event of such policy becom- 
ing a claim,” and wife designated as beneficiary “is not living at the 
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time, the benefits under policy” be paid “to named daughters,” share 

and share alike, if both are living, otherwise to the survivors, otherwise 

as directed in the policy. First indorsement of change of beneficiary had 

apparently been torn from policy before second indorsement was attached. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

Appeal from the District Court of the United States for the Southern 
District of Iowa; Martin J. Wade, Judge. 

Bill of interpleader by the American Life Insurance Company against Em- 
ma B. Gray and others. Decree for the defendant named and defendant Ruth 
Gray Peyraud and another appeal. 

Affirmed. 

Jesse A. Miller, of Des Moines, Iowa (Oliver H. Miller, of Des Moines, 
Iowa, on the brief), for appellants. 

O. M. Brockett and Porter, Brockett & Porter, all of Des Moines, Iowa, 
for appellee. 

Before Stone and Gardner, Circuit Judges, and Woodrough, District Judge. 

Stone, Circuit Judge. 

This is an insurance interpleader proceeding under USCA, title 28, § 41 
(26). The insurance was upon the life of Henry Gray. The dispute is be- 
tween the widow, who claims to be the sole beneficiary under the policy, and 
two daughters, each of whom claims to be a beneficiary to the extent of one- 
third. The insurance company paid the fund into court, disclaiming any in- 
terest therein. Although appellee claimed the amount should have been larger 
than that paid into court, that matter was resolved in favor of the company, 
and there is no appeal therefrom. Each party has filed pleadings asserting the 
above claims. From a decree in favor of the widow, this appeal is brought. 

As issued, the widow was the beneficiary under the statement in the policy 
“to Emma B. Gray, wife of the insured, if living, otherwise to the insured’s 
administrators or assigns.” The issue here arises from changes in beneficiary 
thereafter. There is no question of the right of the insured to make the 
changes here involved. The question is as to what he did and the legal effect 
thereof. 

January 29, 1906, insured executed a change of beneficiary by naming the 
daughters as “additional beneficiaries under the said policy, and direct that 
the benefits thereunder be paid at my decease to such beneficiaries, share and 
share alike.” The insurer consented thereto. This paper was found in pos- 
session of the insurer, after the death of insured. The policy required “in- 
dorsement of the same on the policy” in order for it to take effect. Whether 
it was ever so indorsed is the one disputed fact in the case. The only evi- 
dence is that something seems to have been pasted on and torn off the policy 
underneath where the next change of beneficiary was pasted on; that the above 
change was on a form which exactly fits the matter torn off, and there is no 
claim that any changes were made except the two now involved, nor that any 
other indorsement was ever pasted on at this place inthe policy. This would 
seem to establish that this change had been indorsed (by pasting) on the policy 
and torn off before the last change was pasted on. That last change was of 
February 10, 1906, was accepted by the insurer, and was found indorsed (by 
pasting) on the policy after death of insured. It was “that in the event of 
said policy becoming a claim, and Emma B. Gray, related to me as wife, desig- 
nated as beneficiary under said policy, is not living at the time, the benefits 
under said policy be paid to Clara I. and Ruth Gray, related to me as daughters, 
share and share alike, if both are living, otherwise to the survivor, otherwise as 
directed in the policy.” 

The contention of appellants is that, at the time this last change was 
made, the daughters were joint beneficiaries with the widow, and that the 
change intended by this indorsement was merely to take care of the contin- 
gency of the death, before the insured, of the widow and to direct the dis- 
posal of her then one-third interest. We think the evidence will not support 
that theory. The last change might be so construed if the first change had been 
found indorsed on the policy and left there after the second change, because it 
might well be said that insured regarded the first change as still effective. Therefore 
the second change would necessarily have been construed in the light of that situ- 
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ation and with the purpose of giving effect to both changes. But the first 
change was torn off before the second change was indorsed (pasted) thereon. 
This is shown by the physical condition of the policy itself. The policy shows 
no indorsement of any change except by pasting onto the margin. It shows 
no pasting except at the place where the second change is pasted. When 
held to the light, as suggested by counsel, it appears that something had been 
pasted at this same place before the second indorsement was pasted on, because 
it shows a narrow marginal edge which the paste held when the paper was 
torn off. It shows also that this paper was torn off before the second in- 
dorsement was pasted on, because the second was put on with a wider strip 
of paste—tne fragment of the first paper is under and narrower than the 
paste strip of the present indorsement. The situation thus revealed is that the 
first indorsement was removed before the present indorsement was attached. 
The second change fits the original policy and it describes the widow as “desig- 
nated as beneficiary under said policy.” 

Appellants urge two other matters of evidence as supporting their claims. 
The first is that the case card of the insurer showed all three of the these 
parties designated as beneficiaries. The only evidence as to this card was that 
it was in the insurer's files. As to how or when or by whom the entries 
therein were made, the record is silent. Whether this entry was made before 
or after the second change is not shown. But, no matter when or how made, 
it was merely a private record of the insurer, not shown to have been known 
to, much less consented to by, any of these parties. Even if known and con- 
sented to by the parties, it would have been, at most, only evidence in the 
nature of admissions against interest as to the meaning of a contract with 
the making of which they had nothing to do. In the present state of this 
evidence it has no probative value on the matter here involved. 

The other matter is that the proof of death was signed by all three parties 
here. This proof was on insurer's form which set forth twelve matters for 
information. The first was “Names of Claimants in full,’ under which were 
the names of these three parties. All of the information required by the 
form was furnished except as to two matters in the form of questions, which 
were left unanswered, although questions immediately preceding and following 
these two were answered. These two were as follows: 

“9_Is the policy in your possession? Has it been assigned? If so, to 
whom and when? 

“Are there any endorsements on the policy other than those made by 
the company? (If so, furnish a sworn copy.) 

“10-—In what capacity or by what title do you make this claim? 

“Are you legally entitled to receive the entire proceeds of the Policy?” 

It is significant that these questions were the only ones unanswered. It 
suggests either ignorance of the contents of the policy or, as to 10, a difference 
of opinion. There is nothing inconsistent with the three joining in the proof 
and designating themselves as “claimants” if either they were ignorant of the 
terms of the policy or were not agreed as to their rights among themselves; 
the main purpose of this proof of death was to comply with the policy and 
thus bind the insurer to payment of the loss. It could have no bearing upon 
the relation of these parties inter sese unless it revealed some admission against 
interest, which we think it does not necessarily do under the circumstances 
here present. 

The language of the second change and the above evidence convince that 
the meaning of this change contended for by appellants should not be approv- 
ed, but that the expression and intention thereof was to designate successive 
beneficiaries as follows: The widow, the two daughters, the survivor of the 


two daughters, the administrators or assigns of the insured. As the widow 


survived and was the first in line of succession of the beneficiaries, she was 
rightly awarded the fund paid into court by the interpleader. 
The decree should be affirmed. 
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UNION MUT. INS. CO. v. PEAVY. 7 Div. 6311. 
Court of Appeals of Alabama. Oct. 7, 1930. 
Rehearing Denied Nov. 11, 1930. 
133 Southern Reporter 300. 

1. INSURANCE. 

Plaintiff was not required, as condition of introducing policy, to show that it 
was in force. 

(For other cases, see Insurance, Dec. Dig. § 651[3].) 
2. INSURANCE. 

Plaintiff made prima facie case in action on policy, by proof of insured’s 
death, notice to insurer, and introduction of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 
3. INSURANCE. 

In action on policy, forfeiture is defensive matter to be brought forward by 
defendant. 


(For other cases, see Insurance, Dec. Dig. § 646[114].) 
4. INSURANCE. 

_ Policy which carried benefit for sickness or accident was nevertheless life 
policy, in view of provision for death benefit. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

5. INSURANCE. 

_ Evidence of insurer’s acceptance of delayed premiums without application for 
reinstatement justified finding that insurer waived provision for lapse for delay 
in payment of premiums. 

Policy covered accident and health, and provided certain death benefit, 

and provided further that failure to pay the premiums for two weeks 
should render the policy void, and that, in case of lapse, the insured might 
reinstate it. For period of about six months preceding the insured’s death 
there were delinquencies or irregularities in payment of premium but pay- 
ments were later received and separate receipts, termed “revival receipts,” 
were issued. There was no affirmative declaration of forfeiture or lapse, 
and the agent repeatedly called to collect and accepted and retained pay- 
ments. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

8. INSURANCE. ‘ ; ; 

In action on policy for death benefits, it was immaterial that plaintiff’s witness 
had applied for benefits and application had been denied. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

10. INSURANCE. ; 

Where premiums had been paid on policy, plaintiff could recover either full 
death benefit or could recover back premiums paid. 

(For other cases, see Insurance, Dec. Dig. § 198[5].) 

Appeal from Circuit Court, Etowah County; O. A. Steele, Judge. 

Action on a policy of life insurance by William Peavy against the Union Mu- 
tual Insurance Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Certiorari denied by Supreme Court in Union Mutual Insurance Co. v. Peavy 
(7 Div. 993) 133 So. 302. 

The following charges were refused to defendant: 

“2. The court charges the jury that if when Georgia Peavy was due and in 
arrears for over two weeks when the payment of one dollar was made on March 
21st, 1928, and she never thereafter made application upon revival blanks for re- 
instatement of the certificate sued on, then the defendant (plaintiff) would be en- 
titled to recover only the payments accepted by the defendant as a deposit on 
amount due for reinstatement of said certificate. 

“3. The court charges the jury that the plaintiff is not entitled to recover any 
amount in excess of the installments made by Georgia Peavy as a deposit on 
amount for reinstatement.” 
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Inzer, Inzer & Davis, of Gadsden, for appellant. 

Alto V. Lee, of Gadsden, for appellee. 

Rice, J. 

Appellee sued to recover the sum of $59, claimed to be due under a policy of 
insurance issued by the appellant to Georgia Peavy, the mother of appellee. By 
the terms of the policy the assured was to pay a weekly premium of 25 cents, and 
the appellant agreed to pay a burial benefit of $59 upon the death of assured, to 
William Peavy, the beneficiary named, and further agreed to pay to assured a 
stipulated weekly benefit for sickness or accident, subject to limitations and con- 
ditions stated in the policy. 

The complaint, in one count, follows the form (12) set out in section 9531 
of the Code of 1923, alleges that the policy was issued on June 7, 1926, that as- 
sured died May 19, 1928, and, as stated, claims only the death or funeral benefit. 

Appellant objected to the introduction of the policy in evidence on the stated 
grounds that the policy was not shown to be in force at the time of the death 
of the assured, and because the same was irrelevant and inadmissible. 

[1, 2] Neither averment as to the term for which the policy was issued nor 
the fact that the policy was in force is contained in the present Code form—dif- 
ferent, it is to be observed, from the form laid down in section 5382 of the 1907 
Code. Plaintiff was not required, as a condition to introducing the policy, to show 
that it was in force. His prima facie case was made when he showed proof of 
the death of assured, and notice to the defendant, and introduced the policy in 
his possession. Sovereign Camp, W. O. W., v. Carrell, 218 Ala. 613, 119 So. 640. 

[3] Forfeiture is a defensive matter to be brought forward by the defendant. 
manne Engineers’ Mut. Life & Acc. Ins. Ass’n v. Hughes, 201 Ala. 58, 77 So. 

[4] Notwithstanding the policy in suit carried a benefit for sickness or acci- 
dent, it was nevertheless a life policy. Eminent Household, etc., v. Gallant, 194 
Ala. 680, 69 So. 884. 

Both the changed statutory form for the complaint and the difference in 
character of the policies dealt with render inapt the cases of United States H. & 
A. Co. v. Veitch, 161 Ala. 630, 50 So. 95, and Locomotive Engineers’ Mut. Life & 
Acc. Ass’n v. Hughes (in this particular) supra. The policy was received in evi- 
dence without error. 

[5] Appellant relies upon those clauses of the policy contract providing (a) 
that premiums shall be payable each Monday in advance, and that a failure to pay 
for two Mondays shall render the policy void; (b) that, in event of a lapse, the 
assured may reinstate by making application to that end on blanks furnished by 
the company, and paying all past-due premiums (if paid in installments, the same 
to be received by the company as deposits on the past-due amount and without as- 
suming any liability on that account, other than the obligation to refund in event 
the application is denied); and (c) that the company shall not be liable for sick- 
ness or death occurring within five weeks from the date of reinstatement follow- 
ing a lapse. 

The receipts offered in evidence show the payment by assured of a sum equal 
to the aggregate of all weekly premiums due by assured under the policy from 
the time of its issuance to time of her death. True, one receipt, although admit- 
tedly issued by the authorized agent of the company, was said by the agent to be 
a duplicate. But the credence to be accorded this testimony, in contradiction of 
the writing, was for the jury. 

The receipts in evidence and the collection record of the agent indicate an 
irregularity in the payment of her premiums by the assured continuing for a period 
of some six months just preceding the death of assured. In the beginning it appears 
that, assured being two weeks behind, a multiple payment was accepted and entered 
in assured’s receipt book; no application for reinstatement being offered or de- 
manded. About this time it appears that the receipt book became filled up. Other 
delinquencies or irregularities followed. Payments were received by the agent. No 
new book was furnished assured, but separate receipts, termed “revival receipts,” 
were issued. At no time does an application for reinstatement appear to have been 
mentioned. Such a course of dealing was continued up to the last. If there was 
any lapse or forfeiture, there were at least four during this six-month period. No 
affirmative declaration of a forfeiture or lapse appears. Repeated calling by the 
agent to collect; repeated acceptance and retention of payments as made; the total 
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absence of any requirement of a formal effort to reinstate (or even the furnishing 
of the prescribed blank)—all this is inconsistent, in any conception of fair dealings, 
with the idea that the company treated assured as a lapsed member. For what pur- 
pose would the company continue to demand and the assured to pay premiums long 
after the assured had lapsed with nothing pending to reinstate her? 

Undering the whole evidence we think the jury was justified in finding the issue 
in favor of the plaintiff (appellee). We are not willing to disturb its verdict, nor 
the judgment of the trial court refusing to set it aside. 

[6] There was evidence that the agent of the defendant company, a short time 
before the death of assured, took up, “by mistake,” he testified, the receipt book and 
all the receipts of assured and kept them in his possession a week before returning 
them. There was also evidence, and this without objection, that he declared to one 
Colvin, a witness for plaintiff, that assured was “paid up.” This witness was asked 
if McAlpine, the agent, ever told him that assured “had no insurance due to fail- 
ure to pay premiums,” and, over objection, was permitted to answer in the negative. 
In this there was no error. The objection to the question was merely general. 

[7] Defendant’s agent, McAlpine, further testified that some months before her 

death assured had applied for sick benefits under the policy and had been denied 
them on the ground that she was not then in good standing. Thereupon the appli- 
cation was offered in evidence and disallowed upon plaintiff’s objection thereto. In 
this we observe no injury to appellant. The benefit of the fact had been derived 
from the testimony of the agent. The application itself, appearing in the bill of 
exceptions, bears no indorsement of any action by the company, denial or other- 
wise. 
[8, 9] The fact, if so, that Colvin, plaintiff’s witness, had at some time applied 
for benefits and had been denied, was not relevant to any issue in the case. If the 
purpose was to show bias or partiality on the part of the witness, such purpose 
was not disclosed. The appropriate practice would have been first to inquire as to 
witness’ feeling toward defendant. Smith v. Clemmons, 216 Ala. 52, 112 So. 442. 

[10] In any aspect of the case plaintiff was entitled to recover. If the policy 
was alive and in force, then to the full amount claimed; if it had lapsed, then to 
the premiums paid after it had lapsed. The court correctly so charged the jury. 

[11] Defendant’s charges 2 and 3 ignore the waiver feature of the evidence; as- 
sume as a fact that a lapse was suffered or declared, and that payments were made 
as deposits on amount due for reinstatement. These charges were properly refused. 

Finding no error, the judgment is affirmed. 

Affirmed. 


METROPOLITAN LIFE INS. CO. v. BLUE. 6 Div. 835. 
Supreme Court of Alabama. March 19, 1031. 
Rehearing Denied April 23, 1931. 
133 Southern Reporter 707. 
1. INSURANCE. 

Where life policy was sold with supplemental contract attached to policy 
covering total disability, supplemental contract was to be construed like other 
insurance contracts. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Prevented from engaging in “any work or occupation” in total disability 
clause of physician’s life policy meant prevented from doing substantial and 
profitable work in his profession. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

3. INSURANCE. 

That physician was somewhat handicapped and could not do all the = spec- 
ialized work he could before disability intervened did not make him “totally 
disabled” within disability provision of life policy. 

It appeared there was some stiffness in the doctor’s left wrist, a 
drawn condition of the little finger, and to a less degree the third and 
fourth fingers. There was a limited freedom of motion in the right 
shoulder. The shoulder gave pain at times, especially when the doctor 
was under the strain of operations, However, he could pursue his pro- 
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fession in numerous ways without harmful effect. He removed tonsils, 

treated diptheria and other throat troubles, examined eyes and _ fitted 

glasses, and treated some troubles of the nose and ear which did not 
require the free use of both hands. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

4. INSURANCE. 

“Total” is in contradiction to “partial” disability, and the one cannot be con- 
strued to cover the other. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

5. INSURANCE. 

Evidence held to show that insured physician was laboring under only partial 
disability. 

The insured, a physician, was able, approximately six months after 
the infection which disabled him began, to resume his professional 
practice in numerous ways without harmful effect, although he still re- 
mained under the advisory treatment of a physician. Insured gave it as 
his opinion that he would be able to continue his profession, and none 
of the professional witnesses questioned it as the reasonable outlook. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 

6. INSURANCE. 

Total disability, followed by partial disability, whether temporary or per- 
manent, /ield not within total disability clause of life policy. 

Policy provided that if insured became totally and permanently dis- 
abled so as to be prevented thereby from engaging in any occupation 
and performing any work for compensation or profit, such disability 
having continued uninterruptedly for a period of at least three months, 
insured would be entitled to receive payments. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

7. INSURANCE. 

In life policy providing for payment to begin within three months after 
total disability intervened and reserving to insurer right to call for additional 
proofs of total disability, “totally and permanently disabled” did not cover dis- 
ability for three months, or some other undefined period. 

Such provisions were properly to be construed as affording a rea- 
sonable time to ascertain whether the disability was “total and per- 
manent” and to keep open the question if after events disclosed that 
it was not in fact permanent, but only reasonably appeared so to be. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

8. INSURANCE. 

“Permanent,” as used in policy with regard to disability, has meaning in 
contradiction to “temporary.” 

(For other cases, see Insurance, Dec. Dig. § 528.) 

Appeal from Circuit Court, Jefferson County; W. G. Stone, Judge. 

Cabaniss, Johnston, Cocke & Cabaniss and Lucien D. Gardner, Jr., all of 
Birmingham, for appellant. 

B. J. Dryer, of Woodward, for appellee. 

Action on a policy of insurance by Foy E. Blue against the Metropolitan 
Life Insurance Company. From a judgment for plaintiff, defendant appeals. 
Transferred from Court of Appeals. 

Reversed and remanded. 

Bou.pin, J. 


The suit is on an insurance policy to recover the monthly benefits or in- 
come alleged to be due for “total and permanent disability” by reason of disease. 

The controlling question here is whether defendant was due the affirmative 
charge, a directed verdict. 

The plaintiff, Dr. Foy E. Blue, took a life insurance policy for $10,000, with 
supplemental contract, whereby, in consideration of an extra premium of $23.20 
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per annum, he should be paid an income of $100 per month under stipulated con- 
ditions. 

The pertinent stipulations are these: 

“Metropolitan Life Insurance Company. 
* * * * * * 

“Hereby agrees, that upon receipt by the Company at its Home Office in the 
City of New York of due proof, on forms which will be furnished by the Com- 
pany, on request, that the insured has, while said Policy and this Supplementary 
Contract are in full force and prior to the anniversary date of said Policy 
nearest to the sixtieth birthday of the insured, become totally and permanently 
disabled, as the result of bodily injury or disease occurring and originating after 
the issuance of said Policy, so as to be prevented thereby from engaging in any 
occupation and performing any work for compensation or profit, and that such 
disability has already continued uninterruptedly for a period of at least three 
months, it will, during the continuance of such disability. 

“1, Waive the payment of each premium falling due under said Policy and 
this Supplementary Contract, and, 

“2. Pay to the insured * * * a monthly income of $10 for each $1,000 
of insurance, or of commuted value of instalments, if any, under said Policy. 

“Such waiver shall begin as of the anniversary of said policy next suc- 
ceeding the date of the commencement of such disability, and such payments 
shall begin as of the date of the commencement of such disability, provided, 
however, that in no case shall such waiver begin as of any such anniversary 
occurring, nor shall such payments begin as of a date, more than six months 
prior to the date of receipt of the required proof. * * * 

“Notwithstanding that proof of disability may have been accepted by the 
Company as satisfactory, the insured shall at any time, on demand from the 
Company, furnish due proof of the continuance of such disability, but after 
such disability shall have continued for two full years the Company will not 
demand such proof more often than once in each subsequent year. If the in- 
sured shall fail to furnish such proof, or if the insured shall be able to perform 
any work or engage in any business whatsoever for compensation or profit, 
the monthly income herein provided shall immediately cease, and all premiums 
thereafter falling due shall be payable according to the terms of said Policy 
and of this Supplementary Contract.” 

On or about January 16, 1929, Dr. Blue, an eye, ear, nose, and throat specialist, 
while operating, stuck a needle in his left thumb. Infection followed and speedily 
developed into a grave case of general septicemia. For six weeks or more his 
condition was serious. Several incisions for drainage purposes were made in 
the hand and fingers; the infection developed an abscess in the right shoulder, 
resulting in two incisions there. He was confined to the hospital, including re- 
turn trips, for 54 days; was treated in Atlanta in April, and at Hot Springs 
in June. An operation to straighten the little finger was had in July. On August 
1, 1929, he resumed the work of his profession and so continued to the time of 
the trial, March 14, 1930. 

_At the time of the trial it appeared there was some stiffness in the left 
wrist, a drawn condition of the little finger, and to a less degree the third and 
fourth fingers. One physician thinks the little finger will never be normal without 
a further operation. There is limited freedom of motion in the right shoulder. 
The shoulder still gives pain at times, especially when under srtain in opera- 
tions. Dr. Blue is still under advisory treatment of a physician. 

He can and does, however, pursue his profession in numerous ways without 
harmful effect, unless to retard a full recovery. He removes tonsils, treats diph- 
theria and other throat troubles, examines eyes and fits glasses, treats some 
troubles of the nose and ear which do not require the free use of both hands. 

Blood poisoning of this class is slow of recovery. Full recovery usually 
requires ten to fifteen months, occasionally two or three years, and possibly, 
if reinfection intervenes, the patient may never be a well man. There may be a 
flar-up during the convalescing period. Dr. Blue gives the opinion that he will 
be able to continue his profession. All the other testimony is professional. None 


of these witnesses questions this as the reasonable outlook. There is evidence 
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that Dr. Blue went to work too soon as regards’ his own safety, but none 
denies that with proper care his condition may be reasonably expected to 
improve; nor, with one exception, that his recovery will probably be complete. 

This summary of the evidence, which is without substantial conflict, suffices, 
we think, to present the case of the insured in its strongest aspects. Does it 
make a case of “total and permanent” disability? 

We have had occasion to consider “total disability” or “total disablement” 
in accident policies. 

In United States Casualty Co. v. Perryman, 203 Ala. 212, 82 So. 462, there 
was a sprain of the kneejoint. The insured did not at the time think it serious, 
and proceeded in good faith to do his usual work in part, but becoming worse, 
he did become wholly disabled for a time, and it appeared that, with due 
regard to his own care, he should not have worked from the beginning. We 
held such evidence would support a finding of total disability from the beginning, 
and that entering upon his work, although it may have aggravated the trouble, 
being in good faith, worked no estoppel against him. The policy provision was 
this: “‘(a) Continuous disablement and inability’ from date of accident to 
perform any and every business duty or occupation—hereinafter called total 
disablement.’ ” 

Said the court: “The meaning of the quoted provisions of the policy is not 
that the injury or accident which shall entitle the insured to pay as for a total 
disability shall be such as to render it physically impossible for him to per- 
form or discharge any of the duties of his business or employment. Total 
disability may exist though it is physically possible for insured to perform oc- 
casional acts as part of his employment or business.” 

In Travelers’ Ins. Co. v. Plaster, 210 Ala. 607, 98 So. 909, 911, a traveling 
salesman received an accidental wound in the foot. While under treatment, he 
continued in employment for some three months. He grew worse, and two 
months later died of blood poisoning. Said the court: “The term ‘total dis- 
ability’ is a relative term, depending in a measure upon the character of the 
occupation and the capabilities of the insured, and to a large extent upon the 
circumstances of the particular case. Ordinarily it is a question of fact, and 
not of law. 4 Cooley’s Briefs, 3312. Where the policy insures against accidental 
injuries ‘wholly and continuously disabling him (the insured) from transacting 
any and every kind of business pertaining to his occupation,’ to constitute total 
disability, it is not necessary that an injury should render the insured physically 
unable to transact any kind of business pertaining to his occupation, but it is 
sufficient if the injury is such that common care and prudence require him to 
desist from transacting such business in order to effect a cure. This is a duty 
he owed to the insurer as well as to himself.” The same rule is reaffirmed in 
New York Life Ins. Co. v. McLean, 218 Ala. 401, 118 So. 753, is supported by 
numerous authorities cited and quoted in the above case, and must be regarded 
as the settled law of Alabama. 

Without question Dr. Blue had a “total disability” until August 1, 1929. 
The evidence would support a finding that a prudent regard for his own health 
would have justified his desisting from the work of his profession until his 
recovery was further advanced. 

In Perryman’s Case, supra, it was said: “He cannot by his own subsequent 
wrong or fault increase the injury or so extend the time of disability.” 

No question of the application of this rule is or could well be presented 
in the case before us. So, we conclude, the period of “total” disability, under the 
evidence might have extended beyond August Ist. How long thereafter is quite 
conjectural. 

Appellant calls attention to the definition of “totally disabled,” in this policy, 
viz. “So as to be prevented thereby from engaging in any occupation or work 
for compensation or profit,” and would construe this as negativing any liability, 
after it appears without dispute that he can and does perform some work 
without hurt. 


[1] We do not construe the quoted clause as changing the general and 


accepted meaning of “totally disabled.” Nor does the fact that this is a sup- 
plemental contract attached to a life policy call for a different construction. 
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If life policies are framed and sold with provisions covering the field usually 
occupied by accident insurance, like terms must impose like obligations. 

[2] “Prevented from engaging in any work or occupation,” as applied to 
this case, means prevented from doing substantial and profitable work in his 
profession. 

[3-5] We cannot give assent to the doctrine that he is totally disabled be- 
cause he is somewhat handicapped, and cannot do all the specialized work he 
could before the disability intervened. “Total” is in contradiction to “partial” 
disability. The one cannot by mere construction be made to cover the other. 
Under the uncontradicted evidence, we conclude that, at the time of the trial, 
Dr. Blue was laboring under only a partial disability. 

[6] Total disability, followed by partial disability, whether temporary or 
permanent, is not within this policy. 

[7, 8] Appellee conceives that because the policy provides for payments to 
begin within three months after total disability intervenes, and because the in- 
surer reserves the right to call additional proofs from time to time after 
accepting proofs of permanent total disability, the expression “totally and 
permanently disabled” covers that disability for three months, or some other 
undefined period. Some authority for such construction is not lacking. But the 
great weight of authority is otherwise, and for good reason. “Permanent” 
has a well-known obvious meaning; is in contradiction to “temporary,” so used 
in legal enactments as well as contracts. The construction insisted upon would 
wipe out all distinction between “temporary” and “permanent” disability. 

So, the provisions mentioned are properly construed as affording a reasonable 
time to ascertain whether the disability is “total and permanent,” and to keep 
open the question if after events disclose that it was not in fact permanent, but 
only reasonably appeared so to be. Ginell v. Prudential Ins. Co., 237 N. Y. 554, 
143 N. E. 740, adopting the opinion of Justice Van Kirk, 205 App. Div. 494, 
200 N. Y. S. 261; Hawkins v. John Hancock Life Ins. Co., 205 Iowa, 760, 218 
N. W. 313; Conley v. Pacific Mutual Life Ins. Co., 8 Tenn. App. 405: Metro- 
politan, etc., Co. v. Noe, 161 Tenn. 335, 31 S.W.(2d) 689; Leduc v. Metropolitan 
Life Ins. Co., 65 Quebec Sup. Ct. 320; Home Benefit Association v. Brown (Tex. 
Civ. App.) 16 S.W.(2d) 834; Shipp v. Metropolitan Life Ins. Co., 146 Miss. 
18, 111 So. 453; Hollobaugh v. People’s Mutual Accident Ins. Association, 138 
Pa. 595, 22 A. 29; Joyce on Insurance (2d Ed.) pp. 5246, 5222; 1 C. J. 466; 
Doyle v. New Jersey Fid. & Plate Glass Ins. Co., 168 Ky. 789, 182 S. W. 944, 
Ann. Cas. 1917D, 851; Ellis v. New York Life Ins. Co., 214 Ala. 166, 106 So. 
689. 

Defendant was due the affirmative charge. Its refusal was error. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 


JENKINS v. JENKINS. Civ. 7727. 
District Court of Appeal, First District, Division 2, California. March 9, 1931. 
Rehearing Denied April 8, 1931. 
1. INSURANCE. 
Generally, valid life policy or designation of beneficiary remains so after 
latter’s insurable interest or relationship ceases. 
(For other cases, see Insurance, Dec. Dig. § 123). 
2. INSURANCE. 
Insured’s divorced wife, named beneficiary in life policy, held entitled to 
proceeds as against second wife. 
(For other cases, see Insurance, Dec. Dig. § 585[1].) 
3. INSURANCE. 
Contract releasing divorced wife’s interest in husband’s property, shown on 
list not mentioning life insurance policy, did not assign her rights as beneficiary 
thereof. 
(For other cases, see Insurance, Dec. Dig. § 593[1].) 


: Appeal from Superior Court, Los Angeles County; Walter E. Desmond, 
Judge. 
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Action by Hilda B. Jenkins against the Bankers’ Life Company, in which 
Hazel Stowall Jenkins was substituted as defendant and filed a cross-complaint. 
Judgment for plaintiff and the substituted defendant appeals. 

Affirmed. 

Tanner, Odell & Taft, of Los Angeles, for appellant. 

W. I. Gilbert, of Los Angeles, for respondent. 

PARKER, Justice pro tem. 

This action is one to determine confficting claims to the benefits of a life 
insurance policy. Judgment in the court below was for the plaintiff. .The 
policy in question was one issued by the Bankers’ Life Company, a corpora- 
tion, and according to the terms thereof a certain amount of money was to 
be paid to the named beneficiary upon the death of the insured, one John J. 
Jenkins. It is unnecessary to detail the original pleadings. Suffice it to state 
that the action was commenced against the insurance company and that this 
company thereafter deposited in court the full amount due under the policy, 
whereupon Hazel Stowall Jenkins was substituted as defendant and the com- 
pany discharged from any further claim or liability and dismissed from the 
case. Therefore all questions affecting the said policy as between the insurer 
and the insured or his beneficiaries are not within the scope of the present 
appeal. The only question is as to which of the parties here is entitled to re- 
cover the amount now deposited in court. It might be further noted that the 
defendant Hazel Stowall Jenkins appears and urges her right in several capaci- 
ties, namely, as the surviving wife of the insured, admittedly deceased, and as 
the executrix of the estate of said deceased spouse, and finally as the sole leg- 
atee under the will of the decedent, which said will is duly of probate. It 
might also be noted, merely by way of completing the record, that the issues 
between the parties are joined not only by the original complaint and answer, 
but also through a cross-complaint and answer thereto; the result of the plead- 
ings being to assert the claims of both parties in the various capacities under 
which they or either of them claim. Inasmuch as both parties claim, to some 
extent, by virtue of marriage, and the plaintiff was the first wife of the deced- 
ent and the defendant the second, we will, with this fact in mind, and in order 
to avoid confusion, not make reference to the parties as the first or the second 
wife, but refer to each merely as plaintiff and defendant. 

{1, 2] Plaintiff and John Jenkins were married in the year 1896, and were 
husband and wife on the 30th day of April, 1913, on which latter date the policy 
of insurance was issued. The policy by its terms obligates the insurance com- 
pany to pay the sum named therein on receipt of due proof of death of John 
J. Jenkins, if such death occurs prior to the 30th day of April, 1939, and while 
this policy is still in force to Hilda B. Jenkins, wife of the insured, if living; 
otherwise as hereinafter designated, with the right of the insured to change 
the beneficiary. Thereafter marital difficulties arose between the spouses and 
on December 13, 1924, a final decree of divorce was entered between the parties; 
antedating this was the interlocutory decree of divorce entered December 12, 
1923. Within a day aiter the entry of the said final decree, John J. Jenkins 
and the defendant Hazel Stowall Jenkins, intermarried and on February 3, 
1926, the date of the death of John J. Jenkins, the said parties were husband 
and wife and the said Hazel Jenkins is the surviving widow of said John Jenkins. 
At no time was the beneficiary changed in the policy of insurance; at the 
date of the death of the insured, the beneficiary remained as originally named, 
to wit, Hilda B. Jenkins, plaintiff. At this stage of the record we meet the 
first contention of the defendant, and it may properly be disposed of at the 
outset. Indeed, if defendant were correct in this contention, there would be 
little need of further discussion. The contention of the defendant is that, while 
the policy designates as the beneficiary of the proceeds thereof “Hilda B. 
Jenkins, wife of the assured, if living,” yet the designation “wife” is as controlling 
as the designation “Hilda B. Jenkins,” and that therefore the person who was the 
wife of Mr. Jenkins at the time of his death, is the beneficiary named in the policy 
Much authority is presented by defendant in support of this contention and in many 
instances the language employed would give support to defendant’s claim. It may be 
stated that such a rule is applied in many jurisdictions when dealing with insurance 
policies issued by benefit associations or fraternal orders, but the rule thus announ- 
ced seems to be more one of construction of the by-laws or regulations governing 
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the society or organization issuing the policy. And in those jurisdictions wherein 
this rule finds support there is a clear distinction made between policies of 
benefit or fraternal societies or organizations and policies issued by exclusively 
insurance corporations, or, as it is sometimes phrased, “old line companies.” 
To the latter class of companies or policies by such companies the rule has no 
application. There is an exhaustive discussion of this entire subject to be 
found in 52 American Law Reports, commencing at page 381, in which will 
be found collected the authorities of many jurisdictions. The general rule is 
that a policy of life insurance or a designation of beneficiary valid in its 
inception, remains so, although the insurable interest or relationship of the 
beneficiary has ceased. And the authorities agree that the words “wife of the 
assured” as used in policies such as the one before us are purely descriptive. 
As the case presented will involve numerous points, each demanding discus- 
sion, we will leave this branch of the case with citation of authority support- 
ing the views announced; it being our conclusion that under the terms of the 
policy the plaintiff was clearly the beneficiary thereunder, designated as such 
ie the insured and remaining as such to the time of the death of said insured. 
Cor. Jur. vol. 37, p. 567; Connecticut Mutual Ins. Co. v. Schaefer, 94 U. S. 
457, 24 L. Ed. 251; Filley v. Illinois Life Ins. Co., 91 Kan. 220; 137 P. 793, L. 
R. A. 1915D, 130; Filley v. Illinois Life Ins. Co., 93 Kan. 193, 144 P. 257; L. 
R. A. 1915D. 134: Courtois v. Grand Lodge, etc., 135 Cal. 552, 67 P. 970, 87 Am. 
St. Rep. 137; Sheehan v. Butchers’ etc., Ass'n. 142 Cal. 489, 496, 76 FF. 238 ; 
Caldwell v. Grand Lodge, 148 Cal. 195, 198, 82 P. 781, 2 L. R. A. (N. S.) 653, 
113 Am. St. Rep. 219, 7 Ann. Cas. 356. 

[3] Defendant next contends that whatever rights plaintiff may have had 
or which she may now claim to the proceeds of the policy were lost by rea- 
son of a property rights agreement entered into between plaintiff and her 
then husband, John J. Jenkins, on August 31, 1922. It is admitted that on the 
date claimed an agreement purporting to settle forever the property rights 
of plaintiff and her husband was signed. In that agreement the husband was 
described as the first party and the plaintiff as the second party. The provi- 
sion thereof to which defendant in the present action directs attention is as 
follows: “The second party does hereby release and relinquish forever all 
right, title, and interest and claim of any kind or nature whatsoever, including 
all the rights of inheritance, maintenance, and community interest which said 
party now has or may hereafter in any manner acquire in or to any property 
which shall be a part of the estate of the said party of the first part in the 
event of his death, whether the same be real or personal property, or the 
separate property of said first party, or property of any kind acquired by said 
first party in which said second party but for this agreement might now or 
hereafter have any interest.” The plaintiff, as stated, conceding the execu- 
tion of the agreement and the provision quoted, insists, however, that there 
be considered therewith another provision in the same agreement, which is 
as follows: “It is further understood and agreed that the party of the sec- 
ond part has entered into this contract upon the direct representation, upon 
which, in signing the contract she has acted, that the party of the-first part 
has made’ a full and complete disclosure to her of any and all properties which 
he now, either directly or indirectly owns, as shown by a list of properties 
hereto attached and made a part hereof, and that the party of the second 
part shall not be bound by terms of this contract in,so far as any property 
which is not listed on said attached list.” There is no dispute as to the con- 
tract containing this provision, and it is not disputed that there was attached 
to the agreement the list referred to. This list enumerates much personal 
property even to the extent of including club memberships and other contracts, 
but it contains no mention of any insurance policy or policies nor any gen- 
eral language that by indirection might refer to any policies of insurance. 
Little further need be said regarding the contract. It is too plain that this 
contract could have no effect upon the policy here in question or the rights 
of either plaintiff or the deceased husband therein. Defendant here claims 
that the contract assigned to the husband all of the rights of the plaintiff in 
the policy, and that from the date of the contract the policy and the proceeds 
thereof, actual or anticipated, became the separate property of the husband. 
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The contract negatives any such claim. The contract specifically designated 
the property involved or affected thereby and excludes the policy. The effect 
of the restrictive clause is claimed to have been aborted by the fact that at 
the time of the execution of the contract both parties knew of the policy of 
insurance and that there was therefore no need of specifically mentioning it. 
This argument would be as effective to support the conclusion that mention 
of the policy was intentionally omitted. Just why any mention of the policy 
was not made would be purely speculative, inasmuch as the record is silent 
thereon. We must concede the fact that it was not mentioned or by reference 
included amongst the items or properties to which the waiver of plaintiff was 
restricted. In leaving this branch of the case we might note that, even if 
we concede all that defendant here claims, it would amount only to a waiver of 
the wife’s community interest in the policy and the question of what com- 
munity interest, as such, she may have had in the policy or the proceeds there- 
of will be hereinafter discussed. 

[4] The next phase of discussion involves the divorce action between the 
plaintiff and John J. Jenkins. The judgment roll in the divorce proceedings 
was offered in evidence. This discloses that in the complaint of plaintiff she 
alleged that there was no community property and the judgment and decree 
following recited that the allegations of the complaint were true; in other words, 
the decree in divorce determined that there was no community property. De- 
fendant then urges, under the authority of Brown v. Brown, 170 Cal. 1, 8, 
147 P. 1168, that, this judgment in divorce, having become final, determined 
that the policy of insurance was not community property. In the Brown Case 
the policy involved was of a different mature. There the proceeds were pay- 
able to the-estate of the insured, and no question of gift was involved. The 
husband, Brown, was both the insured and the beneficiary, at least for prac- 
tical purposes, in that his estate was the beneficiary. The rights of no third 
persons intervened until the death of Brown, whereupon the proceeds of the 
policy would go to his heirs. The effect of the decision was that this policy 
was the separate property of Brown, and that, by reason of the divorce judg- 
ment, the wife was estopped from claiming any community interest therein. 
We might concede the principle of the cited case and yet be far from a 
solution of the problem before us. The plaintiff here occupies a dual posi- 
tion. If the doctrine of the Brown Case is applied to its utmost, the extent 
of the holding would be that, by reason of the decree in the case of Jenkins 
v. Jenkins, the plaintiff lost any claim to community rights in the policy. But 
it is obvious that her claim here is not being asserted upon a basis of com- 
munity right. We may here, to identify the reference hereinafter to be made, 
cite the case of New York Life Insurance Co. v. Bank of Italy, 60 Cal. App. 
602, 214 P. 61. With that case in mind, and it is unnecessary to quote there- 
from, let us assume that the facts in this instant case were just a little changed 
Assuming, for instance, that Jenkins was carrying a policy of insurance upon 
his life, the proceeds of which were payable to his sister or to his mother, 
and the premiums were being paid out of community funds. Under the Bank 
of Italy Case the wife would have an interest in the proceeds of the policy 
to the extent of her community interest in the amounts paid as premiums. Ap- 
plying the doctrine of the Brown Case and conceding that the decree divested 
her of any community right in the policy, we would then be compelled to de- 
termine what, if any, effect the decree would have upon the beneficiary. The 
obvious answer is that such a decree would have no effect whatsoever upon 
the principal contract or upon the beneficiary thereunder, other than releas- 
ing the community claim of the wife. And upon analysis, the facts here pre- 
sent a case no different. Under the doctrine of the case of Blethen v. Pacific 
Mutual Life Ins. Co., 198 Cal. 91, 243 P. 431, which, by the way, is an excellent 
treatise of the general principles covering the field of community interest in 
life insurance policies, proceeds of an insurance policy the premiums on which 
are paid from community funds are not arbitrarily classified as community 
property. If the husband procured a policy of insurance upon his own life, 
with the beneficiary a stranger to the community, and the premiums were 
paid from community funds, the beneficiary would, notwithstanding, be entitled 
to the amount of the policy, in the absence of any claim by the wife or if the 
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wife had consented to the payments. From the Blethen Case it follows, and 
indeed is expressly decided, that, in the absence of a claim of community in- 
terest, the contract of insurance is valid and enforceable by the beneficiary 
under conditions such as we have here. Therefore, if we concede that Hilda 
Jenkins, the plaintiff, lost any and all community right that she may have had 
in the proceeds of the policy by reason of the decree in divorce, it means 
nothing more than that her right as a partner in the community to demand a pro- 
portionate share of the proceeds of the policy, regardless of who might be 
beneficiary, was lost. The effect would have been the same had there been 
no divorce and she had consented to the community disbursements at the out- 
set. Going into perhaps exhaustive detail, if the decree of divorce had de- 
termined expressly that the policy in question was community property and 
apportioned equally all interest therein, the effect thereof would have been 
and could have been only on the policy or its proceeds as of the date of the 
decree in the absence of further order. The policy could have been sold and 
the then proceeds, if any, divided or, if it were carried through to the hap- 
pening of the contingency upon which full payment would be made, the pro- 
ceeds thereof would be divided proportionately to the community interest at 
the time of the decree. In no event would the policy or the contract of in- 
surance evidenced thereby be held of no further effect or invalid for any pur- 
pose. The contract of insurance, if kept alive, would be subject to performance 
according to its terms, and the proceeds divisible according to the decree. 
The underlying theory of the Bank of Italy Case and the Blethen Case, both 
supra, is that, as between the beneficiary and the insured, the contract of in- 
surance is in the nature of a gift, subjected to the general law that a husband, 
though in control of the community funds, cannot make a gift thereof with- 
out the consent of the wife. It is, however, settled law in this state that a 
transfer of community property by the husband to the wife is presumptively 
a gift and operates to vest the property thus given in the wife as her separate 
property. Pabst v. Shearer, 172 Cal. 239, 156 P. 466. It would then follow, 
though this point remains unnecessary to the decision herein, that the funds 
disbursed as premiums on the policy here in question having been community 
funds, under the cases cited each party had a right to one-half the proceeds. 
The husband having made a gift to the wife of his portion of those funds, then 
she alone would be entitled to the proceeds therefrom. That no misunderstand- 
ing result from the foregoing, it will be noted that the language is restricted 
to the policy in question, wherein the wife is the beneficiary. Where a stran- 
ger to the community was the beneficiary, obviously under this phase of the 
argument there would be no gift to the wife of the husband’s community in- 
terest. 

Keeping in mind these principles, the remaining questions are easy of so- 
lution. Adopting to the extreme the contentions of the defendant, we find this 
situation: John J. Jenkins, after the divorce, assumed the status of a single 
man, as far as his individual finances were involved. He had extant a policy 
of insurance upon his own life with Hilda Jenkins named therein as the bene- 
ficiary, legally competent as such, and reserving in himself the power of 
changing the said beneficiary, which power was never exercised. He continued 
payments upon the policy until his death at which time the right of the bene- 
ficiary, theretofore expectant, became vested. The defendant here as executrix 
ind heir claims that under such conditions the proceeds of the policy became 
the property of the estate of the insured. A mere statement of the facts is 
a complete answer to the contention. To adopt such a theory would be to 
hold that policies of life insurance mean nothing and by such a holding the 


usefulness of life insurance would be at an end and this form of 


insurance 
would pass. 


Such a holding would necessarily mean that every insurance 
company would be restrained from paying out on any life insurance policy 
until a decree determining heirship had been entered or some other statutory 
mode of ascertaining the heirs had been pursued. The designation of bene- 
heiary would mean nothing, and the beneficient objects of life insurance would 
be thwarted. Life insurance occupies a too important place in our national 
and economic life to be thus treated. 


[5] There remains but one other point. As a final argument’ defendant 
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contends that, after the marriage of the defendant and the decedent, approxi- 
mately five quarterly premiums were paid, and that these payments were 
made out of the community funds of decedent and the defendant. The find- 
ing of the trial court is against this contention, and from the record sufficient 
is disclosed to support that finding, and nothing is presented sufficient to 
warrant our disturbing this determination of the fact. There was much from 
which it might be inferred that the payments were made during the last year 
from community funds, but the showing is not of a character which would 
compel an overthrow of a finding to the contrary. The decedent was shown 
to have been a man of much capital, with varied income producing interests. 
As president of different corporations he received a salary of some $1500 per 
month. From the date of his marriage with defendant it appears that these 
salary checks were deposited in a certain bank; that at the time of the mar- 
riage there was in said bank an amount in excess of the amounts paid out as 
premiums, and such excess was admittedly separate property. The evidence 
adduced upon which defendant seeks to have the finding upset shows that 
the premiums here involved were paid by check on this account. And like- 
wise is there evidence purporting to show that after the marriage the old 
balance was dissipated in the payment of debts existing before the marriage. 
The evidence further disclosed that Jenkins hod other bank accounts or at 
least one other bank account during the period of his marriage and showed 
further that during the time of the marriage that had come to him from ad- 
mittedly separate funds a sum approximating $150,000 with other sources of 
income inferrable. It is not pointed out just what amount of money remained 
in the estate nor in the account at either or any bank as of the time of death. 
We have gone carefully into the transcript of the bank account and the evi- 
dence concerning deposits and withdrawals therefrom. The statement of ac- 
count indicates that funds were deposited in the account referred to from 
sources not identified. Checking the items of the account carefully, the most 
that can be said is that these salary checks for personal services were deposit- 
ed in the said account and that the premiums on the insurance policy were 
paid out of the same account. This alone will not overcome the trial court’s 
finding. Obviously the account represents but one small phase of the de- 
cedent’s business affairs and the question of community funds, embracing a 
short period of time, as in the instant case, is not one entirely of inference and pre- 
sumption. From the entire record it was for the trial court to determine, as 
a matter of fact, whether or not the payments on premiums represented an 
outlay from the community funds of decedent and this defendant, and having 
found, as indicated, against the claim of defendant in this respect, we find 
nothing in the record that compels a contrary conclusion. The amount in 
this particular account at the time of the marriag was in excess of $800, and 
the amount expended as premiums is less than $300. The testimony of de- 
fendant is that the entire original sum was expended in the payment of per- 
sonal debts existing before marriage. However, taking the figures as defend- 
ant presents them, we can see that at the date of Jenkins’ marriage with the 
defendant he had in this account the sum of $993.73; the sum defendant 
claims was paid out in discharge of personal obligations previously contract- 
ed was $883.90. The date of the said marriage was December 13, 1924. The 
salary due Jenkins seems from the record to have been paid in two semi- 
monthly installments and such was the course of payment throughout. There- 
fore, on December 15th, two days after the marriage, Jenkins had already 
earned his one-half month’s salary of $750, and but two-fifteenths thereof would 
be community property. The account shows that on December 16th there was 
deposited therein the sum of $500. If defendant is correct in contending that 
this account was an account of salary earned, then we may likewise credit 
this first entry to that source. The rest then becomes a mere matter of cal- 
culation, from which it is evident that there was in. said account, and as sep- 
arate property of decedent, a sum more than sufficient to absorb the payments laid 
out as premiums, which amount was $259.80. 

Defendant urges certain alleged errors in the admission of evidence. In 


view of what we have said, it becomes unnecessary to detail these claims. The 
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evidence received in no event would have any bearing upon the rights of the 
parties hereunder. 

The judgment is affirmed. 

We concur: Spence, Acting P. J.; Sturtevant, J. 








JOINER v. METROPOLITAN LIFE INS. CO. No. 20810. 
Court of Appeals of Georgia, Division No. 2. March 12, 1931. 
157 Southeastern Reporter 703. 
INSURANCE. 


Evidence showed employee terminated employment with railroad before 
death, relieving insurer from liability under group policy. 
Syllabus by the Court. 

Since liability under the policy of group insurance sued on was 
conditioned and dependent on the decedent’s remaining in the service 
of his employer, the railway company, up to the time of his death, 
and the undisputed testimony offered on behalf of the defendant shows 
that the employment of the decedent had been actually terminated prior 
to his death, the court did not err in directing a verdict in favor of the 
defendant. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Error from City Court of Macon: C. H. Hall, Judge. 

Action by E. W. Joiner against the Metropolitan Life Insurance Company. 
Judgment for defendant, and plaintiff brings error. 

Affirmed. 

Martin, Martin, Snow & Gillen, of Macon, for plaintiff in error. 


Jones, Jones, Johnston & Russell, of Macon, for defendant in error. 
Jenkins, P. J. 


In its former adjudication in this case, this court reversed the judgment of 
the trial court granting a nonsuit; it being then held that the proof submitted 
on behalf of the plaintiff was sufficient to make out a prima facie case, and 
that there was no direct testimony upon the question whether the relation of 
employer and employee had actually terminated before the insured’s death. 
Joiner y. Metropolitan Life Ins. Co., 40 Ga. App. 740, 151 S. E. 540. On the 
instant trial the evidence for the defendant shows that Joiner was employed 
by the Central of Georgia Railway Company, and was promoted to the position 
of clerk stenographer; that after his promotion, on account of his insufficient 
knowledge of shorthand, it was found that he was not qualified to fill the posi- 
tion; that his superior officer called upon him to qualify himself to hold the 
place by acquiring the necessary knowledge of shorthand; that he did not 
qualify himself, and his superior officer then gave him the choice of resigning 
or being discharged, and that Joiner submitted his resignation, which was _ac- 
cepted and left the service of the railway company on August 6, 1927, and 
died in Texas on August 28, 1927. While the evidence might be taken to indicate 
that, by reason of resigning, instead of heing discharged, Joiner retained cer- 
tain seniority rights by virtue of a working agreement existing between the 
railway company and the clerk’s organization to which he belonged, under 
which seniority rights he might have been entitled to preferential consideration 
for any vacancy that might occur in the clerical force of the railway com- 
pany, and for which he might thereafter apply, it is nevertheless undisputed 


that the termination of Joiner’s employment with the railway company was 
absolute and unconditional. The fact that the decedent might in the future 
have applied for some new position, and that upon the making of such appli- 
cation it would have been the duty of the railway company to give the applica- 
tion preferential consideration in the event it should be determined that he was 
capable of filling the position applied for, is a far different thing from re- 
maining in the actual employment of the company, and the termination of his 
employment was not, therefore, merely a “lay off,’ within the provision of the 
policy providing that a “lay off or leave of absence of two months or less” 
should not be considered a discontinuance of the employment. 


Under the terms of the policy, all the premiums for the entire group were 
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payable by the railway company monthly in advance. Consequently the circum- 
stance that the railway company might have included the premium for Joiner 
covering the month of August in making such prepayment or premiums at a 
time when he was in fact an employee, and that at the time of his subsequent 
resignation during that month the railway company might have deducted from 
his pay check the amount of the premium thus advanced, would not render 
the insurance company liable on the theory that such a procedure operated to 
continue the decedent as an employee after his actual resignation as such; nor 
could the circumstance that on his leaving the service of the railway company 
he was issued a return trip pass over its lines operate to establish the fact 
that the relation of employer and employee continued to exist between the rail- 
way company and the decedent after that date, in the face of the plain and 
undisputed testimony to the contrary. 

The court did not err in directing a verdict in favor of the defendant. 

Judgment affirmed. 

Stephens and Bell, JJ., concur. 


NORTHWESTERN MUT. LIFE INS :. CO. v. DEAN. No. 20990. 
Court of Appeals of Georgia, Division No. 1. March 31, 1931. 
157 Southeastern Reporter 878. 
INSURANCE. 

Proof of total and permanent disability held condition precedent to waiver of 
premiums during continuance of disability; insured’s failure to prove disability, 
waiving premiums, because of insanity and failure by others to make proof because 
not knowing of policy, did not keep policy in force until insured’s death over year 
after disability (Civ. Code 1910, §§ 2475, 4266). 

Syllabus by the Court. 

Under the stipulation in the contract of insurance sued on, to the effect 
that, if “the insured shall * * * furnish proof satisfactory to the company 
that he has become totally and permanently disabled from any cause, * * * 
the company, on receipt of such proof, will by suitable endorsement of this 
agreement waive payment of the premiums thereafter falling due under said 
policy and this agreement during the continuance of such disability,” such 
proof was a condition precedent to such waiver, and the fact that because 
of his insanity the insured could not make proof, and that no one else could 4 
make such proof for him, for the reason that no one knew that he had such % 
policy of insurance, did not have the effect of keeping the policy of insur- 
ance in force until his death more than a year from the time of such total 
disability. Therefore the petition did not set out a good cause of action. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Error from Superior Court, Fulton County; A. H. Howard, Judge. 

Suit by A. S. Dean against the Northwestern Mutual Life Insurance Company. 
Tudgment for plaintiff, and defendant brings error. 

Reversed. 

Colquitt, Parker, Troutman & Arkwright, and Robt. S. Sams, all of Atlanta, 
for plaintiff in error. 

Thomas M. Stubbs and McDaniel, Neely & Marshall, all of Atlanta, for de- 
fendant in error. 

LUKE, J. 

Agnes S. Dean, as beneficiary in a policy of insurance upon the life of her son, 
Sidney S. Dean, filed suit in the municipal court of Atlanta against the Northwest- 
ern Mutual Life Insurance Company, to recover the amount of the policy, originally 
$2,500, but reduced by two loans secured by and charged against it, to the amount 
of $2,024. 30 ; 

It appears from the petition that the policy was dated January 24, 1918; that 
all premiums were paid up to January 29, 1926; that some time prior to the latter 
date, and while the policy was in force, the insured became completely incapacitated 
by reason of a brain disease, to such an extent that he was wholly and permanently 
unable to perform any work for money compensation; that his mental condition 
grew progressively worse until he died completely insane on April 16, 1927, from 
blood poisoning or septicemia; that during the entire period from the fall of 1924 
until the time of his death he was incompetent, and that it was impossible for him 





2 hem 











Life] Northwestern Mutual Life Ins. Co. v. Dean 39 


to give notice of disability, required by the terms of a supplementary agreement, at- 
tached to and made a part of.the policy, providing for a waiver by the insurer of 
payment of premiums by the insured in the event of such total and permanent dis- 
ability. It is alleged that, because of his mental condition, rendering it impossible 
for the insured to give the required notice, he was legally excused and relieved from 
that requirement of the contract; that the conditions of the supplementary agree- 
ment, other than those relating to the giving of notice of disability, were fulfilled by 
the insured; that neither the beneficiary named in the policy, nor other members 
of her family, had notice or knowledge of the existence of the policy of life insur- 
ance until after the death of the insured, and that, therefore, they were unable to 
give the notice required. It is averred that notice of death was given to the com- 
pany; that proof of death was waived; and that, the company having refused pay- 
ment, by reason of the premises, the petitioner was entitled to recover. 


The agreement for waiver of premiums, or supplementary agreement herein- 
before referred to, omitting portions immaterial to the consideration and decision of 
the questions raised, is as follows: “In consideration of the payment of an extra 
premium of seventy-eight cents (first payment hereby acknowledged) with each an- 
nual premium required under said policy, it is agreed that if, after payment of pre- 
mium for one full year and during the continuance of this agreement, the insured 
shall, prior to his 60th birthday anniversary, furnish proof satisfactory to the com- 
pany that he has become totally and permanently disabled from any cause, and is 
physically and mentally incapacitated to such an extent that he is and presumably 
will be wholly and permanently unable to engage in any gainful occupation or per- 
form any work for money compensation, the Company, on receipt of such proof, 
will by suitable endorsement of this Agreement waive the payment of the premiums 
thereafter falling due under said policy and this agreement during the continuance 
of such disability, except as hereinafter stipulated and agreed:” 1. Omitted as im- 
material. “2. Notwithstanding the acceptance of proof of disability, the Insured, 
or his legal representatives, shall annually on the anniversary of the date of said 
policy, or within 31 days thereafter, file with the company a declaration of con- 
tinued disability of the insured, and shall upon request, but not oftener than once 
a year, furnish proof thereof satisfactory to the company. If the insured, or his 
legal representatives, at any time after such waiver shall, upon such request mailed 
by the company to his or their last known address, fail to furnish such proof of 
continued disability, or if it shall appear to the company that the insured has so far 
recovered as to be able to perform work of any kind for compensation, gain or pro- 
fit, then and in either such event said waiver shall be deemed to have failed, and 
any premium or premiums then or thereafter falling due under said policy and this 
Agreement shall be payable in accordance with the terms thereof the same as if no 
Waiver of premiums had been made.” (Certain provisions omitted as immaterial.) 
Other provisions of the policy are: “6. The insurance under this policy is based 
upon annual premiums payable in advance, but payments may be made semiannually 
or quarterly, in advance, at the premium rates now in use by the company. Change 
may be made on any anniversary of the policy. No premium after the first will be 
onsidered paid (except it be duly charged as a premium loan) unless a receipt, 
signed by the president or secretary of the company and countersigned by an agent 
authorized to receive such premium, shall have been given therefor. Upon default 
in the payment of any premium this policy shall cease and determine except as 
hereinafter provided.” “12C. Upon default in payment of premium, unless paid 
within the grace period, the amount of this policy and any existing dividend addi- 
tions, less any indebtedness to the company on account hereof, shall be extended 
autcmatically as non-participating term insurance for such time from the date of 
default as the then cash surrender value will provide at the net single premium rate 


for the attained age of the insured according to the American Experience Table of 
Mortality with interest at three per cent.” 


A demurrer to the petition (after several amendments were made to meet some 
of the grounds of demurrer) was overruled. The controlling question raised by 
the demurrer, the final determination of which, by stipulation made a part of the 
record, will terminate the litigation, is simply whether or not, by reason of his al- 
leged insanity, the failure of the insured to furnish satisfactory proof of total and 
permanent disability was legally excused, in the circumstances averred. 


Upon an appeal to the appellate division of the municipal court of Atlanta from 
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the judgment overruling the demurrer, the judgment of the trial court was affirmed; 
and on certiorari to the superior court of Fulton county affirmed the judgment. 
Error is assigned thereon. 

In our examination of the question at issue, this court has the benefit of ex- 
haustive briefs of counsel, wherein the opposing views are clearly and forcefully 
presented, and the decisions of other courts in kindred cases are skillfully collated. 
Counsel are in substantial accord in their statements of the fundamental rules to 
be followed by our courts in the construction of insurance contracts. “The car- 
dinal rule of construction is to ascertain the intention of the parties. If that in- 
tention be clear, and it contravenes no rule of law, and sufficient words be used to 
arrive at the intention, it shall be enforced, irrespective of all technical or arbitrary 
rules of construction.” Civil Code (1910), § 4266. “The contract of insurance 
should be construed so as to carry out the true intention of the parties.” Civil Code 
(1910), § 2475. But, in the application of these general rules to an assemblage of 
specific facts, as in the present case, counsel find themselves diametrically opposed. 

The main contention of the plaintiff below is that the requirement that proof of 
disability be furnished is a condition subsequent, not a condition precedent, in that, 
by its very terms, the proof is to be furnished subsequent to the occurrence of the 
disability. In support of this contention, it is urged: “1. The insured being insane, 
it is impossible for him to give the notice, and this impossibility, occurring through 
no fault of his own, would not produce a forfeiture of the policy, but, to the con- 
trary, would legally excuse the assured from giving the notice. 2. This rule has al- 
ready been established in Georgia as to accident insurance, but the principle ought 
to apply with equal force to life insurance. 3. This rule has been applied almost 
without variation to policies of accident insurance in other states also. 4. It har- 
monizes with the law applicable to contracts generally. 5. It harmonizes with 
general principles of construction of contracts in Georgia. 6. It has been applied in 
several jurisdictions in cases involving construction of life insurance policies, where 
there were similar premium-waiver clauses, and where notice was not given by 
the assured hecause of insanity, or other reason, rendering it impossible. 7. The 
rule being sound, it would seem to. apply with equal force to policies of fire insur- 
ance, life insurance, or accident insurance.” 

The contention of the defendant below, on the other hand, is: “1. The re- 
quirement as to satisfactory proof of disability before the premium will be waived 
is a condition precedent. 2. The contract makes no provision that in cases of in- 
sanity the company will waive compliance with the conditions of the contract. 3. 
The contract not requiring the insured to personally make proof but permitting 
others to do so for him, insanity offers no excuse for noncompliance with its ex- 
press conditions. 4. As assured had theretofore failed to either pay the premiums 
or to take advantage of the benefits under the ‘premium-waiver’ clause, the policy 
had lapsed at the time of his death.” 

At the outset it will be observed that counsel have advanced wholly divergent 
views upon the question whether the requirement to furnish satisfactory proof of 
disability constitutes a condition precedent, or a condition subsequent, to the ob- 
ligation of the company to waive payment of premiums thereafter falling due. In 
their efforts to determine the identical question in other cases, some of them in- 
volving similar provisions in insurance contracts, the courts seem to have indulged 
in many exceedingly refined distinctions. It is often a question of much difficulty. 
as, indeed, in the instant case, depending upon the intention of the parties, to be 
gathered from the language employed by them, from the agreement as a’ whole, and 
from the subject-matter to which it relates. “The rights of the parties are to be 
determined by the terms of the policy, so far as they are lawful. The language of 
the contract should be construed as a whole, and should receive a reasonable con- 
struction, and not be extended beyond what is fairly within the terms of the policy. 
Where the language is unambiguous and but one reasonable construction of the 
contract is possible, the court must expound it as made.” Cato v. AEtna Life Ins. 
Co., 164 Ga. 392, 398, 138 S. E. 787, 790, citing Yancy v. 7Etna Life Ins. Co., 108 
Ga. 349, 33 S. E. 979; Wheeler v. Fidelity, etc., Co., 129 Ga. 237, 58 S. E. 709; 1 
C.J. 47,8 43. 

With the foregoing rules of construction in mind, we are first to examine the 
nature of the contract between the parties named therein. It provides that, in the 
event of the death of the insured within the stated period, the sum of money named 
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will be paid to the beneficiary designated in the policy. In this respect, it is a life 
insurance contract. In addition to this, the supplementary agreement, as part of 
the contract, provides for a waiver of the payment of the annual premiums, under 
the conditions hereinbefore recited. The agreement contains also the usual pro- 
visions for extended insurance and paid-up insurance, and other nonforfeiture and 
loan provisions. It is commonly recognized as a salutary agreement, so far as the 
insured is concerned, and one that tends to encourage thrift and provides, in some 
measure at least, security against financial dependence, in the event of either total 
disability or death. It is, or should be, the policy of the courts to administer the 
law with reference to such contracts in such manner that no hardship or injustice 
may be inflicted, either upon the insurer, the insured, or the beneficiary. So far 
as disability and death are concerned, it deals with pecuniary losses, and, by a sys- 
tem of actuarial calculations, distributes such losses among its policyholders, through 
their contributions in the form of premium payments. Whatever may happen to 
enhance the risks assumed by the insurer must inevitably result in an increase of 
cost to the insured; the welfare of both being thus bound up together. 

\Ve next come to the supplementary agreement under whose provisions the 
present controversy arises. In the first place, we have decided that the language 
used is unambiguous; that only one reasonable construction of the agreement is pos- 
sible; and that “the court must expound it as made.” The offer on the part of the 
insurer—in this instance an offer for an act—is that, having paid the extra premium 

ywrovided for, if the insured shall furnish proof satisfactory to the insurer that 
he has become totally and permanently disabled from any cause and is mentally 
or physically incapacitated, the insurer, on receipt of such proof, will by suitable 
indorsement waive the payment of the premiums thereafter falling due. It 
is evident that failure of the insured to furnish the required proof in no event 
can work a forfeiture of the policy. The provisions for extended insurance 
are automatic. At the very most, the insured, in this case, failing to furnish the 
required proof, would merely be deprived of his right to exemption, during 
the continuance of such disability, from the payment of premiums. The exemption 
is secured to the insurer under the terms of the agreement at all times during 
the continuance of disability, and the exemption is to be awarded if the re- 
quired proof be furnished at any time during that period. It is not disability 
alone that entitles the insured to the exemption; nor is it the payment of the 
extra premium, plus the disability; it is the payment of the extra premium, 
plus the disability, plus the furnishing of proof thereof. It would appear 
that all these elements of the arrangement are interdependent. It is conceivable 
that the insured, from one motive or another, might intentionally refrain for a 
time from furnishing such proof, though total disability had actually occurred. 
In any event, the agreement contemplated that the required proof might be 
furnished by the representatives of the assured. See paragraph 2, excerpt quoted 
above. 

It would seem that disability by reason of insanity was in the contemplation 
of the parties when the contract was entered into—in the legal sense at least— 
since the agreement specifically provides that, if the insured becomes mentally in- 
capacitated (the premiums having been paid and the proof having been fur- 
nished), the exemption from premium payments will be awarded. Indeed, it 
hardly seems possible that a person may be “mentally incapacitated” without 
being inflicted with insanity, since the latter term includes in its widest sense 
all morbid conditions of the mind due to diseased action of the brain or nervous 
system. In view of these considerations, then, upon what sound theory may 
this court hold that the insanity of the insured in this case legally excused 
the failure to furnish the required proof? It is the settled law that insanity of 
the insured does not excuse failure to pay the premiums, which failure, in num- 
erous instances, works a forfeiture of the policy of insurance; and, a fortiori, in 
our opinion, the law does not excuse the failure to furnish a required proof 


which, in this case, merely affects the right to exemption from premium pay- 
ments. 


Courts cannot permit their judgments to be influenced by sentiment in 
such cases, though they disappoint some cherished hopes and expectations; and 
the sacred right of contract must not be unnecessarily invaded or impaired by 
judicial interpretation. To vary the contract of the parties by recourse to fan- 
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tastic refinements and distinctions is as much an offense against justice as an 
unjust judgment debilerately pronounced. We are persuaded, not only that our 
views of the instant case are in accord with the principles of justice and right, 
but that a contrary decision, if adopted as a precedent in other like cases, would 
open avenues for the perpetration of frauds upon the insurance companies. 

Finally, while we find no identical case reported among the decisions of 
either of our appellate courts, the views expressed in this case in no wise con- 
flict with the principles followed in similar cases. Most of the decided cases 
to which we have looked for precedent and authority deal with the consequences 
of delay, not of failure, to give required notice or to furnish required proof. 
In many instances they are to be distinguished in that regard from the case at 
bar. : 
Therefore, in our opinion, the judge of the superior court erred in overruling 
the certiorari, and his judgment so doing is reversible error. 

Judgment reversed. 

3royles, C. J., and Bloodworth, J., concur. 


BANKERS’ HEALTH & LIFE INS. CO. v. GIVENS. No. 20938. 

Court of Appeals of Georgia, Division No. 1. March 31, 1931. 

157 Southeastern Reporter 906. 
INSURANCE. 

Petition alleging beneficiary was induced to settle death claim by false repre- 
‘sentations known to insurer stated action for fraud and deceit; charge to deny 
recovery if beneficiary accepted settlement of disputed demand was _ properly 
refused as ignoring claim that settlement was induced by false representations; 
exception to charge as contrary to law and harmful was too indefinite to raise 
any question except’ abstract correctness thereof; beneficiary taking no pre- 
cautions to protect rights did not show settlement was procured by fraud, and 
could not recover full amount of policy (Civ. Code 1910, § 4410). 

Syllabus by the Court. 

The three special grounds of the motion for a new trial disclose no 
reversible error, but the evidence does not support the verdict, and the 
court erred in overruling the general grounds. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

Error from Superior Court, Richmond County; A. L. Franklin, Judge. 

Action by Allen Givens against the Bankers’ Health & Life Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. 

Reversed, 

Cumming & Harper, of Augusta, and Turpin & Lane, of Macon, for plain- 
tiff in error. 

Nathan Jolles and I. S. Peebles, Jr., both of Augusta, for defendant in error. 

LukE, J. 

The petition brought by Allen Givens against the Bankers’ Health & Life 
Insurance Company to the superior court of Richmond county makes substan- 
tially the following case: 

(1) Defendant is a corporation doing business and having an agent and 
offices in said county. 

(2) “Petitioner is the beneficiary of a certain ‘whole life policy’ issued by 
said insurance company on the life of Josie Givens, his wife, now deceased, in 
the sum of $225.” 

(3) “Said policy, together with proof of death, has been surrendered to said 
insurance company.” 

(4) “Said policy issued May 13, 1929, and the death of the insured oc- 
curred November 14, 1929.” 

(5) “The cause of death as set forth in the proof of death was pellagra.” 

(6) “Said policy has a clause limiting the liability of the company to one 
half of the value of the policy in the event of death by certain diseases therein 
named.” 

(7) “Your petitioner avers that on December 7, 1929, the agent, in attempting 
to adjust the policy with your petitioner, informed your petitioner that. the 
disease known in medical science as pellagra was contained in the policy sur- 
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rendered to the defendant company, and paid to your petitioner one half the 
value of said policy for that reason, to wit: that it was set out in the clause 
limiting their liability to one half of the value of the policy as a disease that the 
company would only pay one half of the value.” 

(8) “Said representation made by said agent of defendant to petitioner was 
material, was relied upon by petitioner, and induced him to accept one half the 
value of the policy.” 

(9) “Said representation was false and was made knowingly so.” 

(10) “Your petitioner avers that he had no means of knowing otherwise, 
and that a confidential relation existed between the plaintiff and the defendant 
by reason of the contract of insurance and the fact that the same is highly 
technical in its terms and your petitioner uneducated, and, having surrendered 
the policy as required by the company, had nothing to do but rely on the de- 
fendant to pay the full amount according to law.” 

(11) “Your petitioner avers he has been damaged in the sum of $112.50; 
and petitioner further claims, under the facts stated herein, that the company 
has acted in bad faith, and claims damages and attorney’s fees as allowed by 
law.” 

Aiter admitting paragraphs 1, 3, 5, and 6 of the petition, admitting issuing 
the policy of insurance described in paragraph 2 of the petition, demanding 
strict proof of paragraph 4 of the petition, and denying paragraphs 7, 8, 9, 10, 
and 11 of the petition, the defendant further pleaded as follows: “That on May 13, 
1929, it issued to Josie Givens its policy of insurance No. B458432, payable to 
Allen Givens as beneficiary thereunder and in accordance with the terms thereof. 
Defendant shows further that one Allen Givens, on November 16, 1929, ad- 
vised defendant that the said Josie Givens had died on November 14, 1929, of 
pellagra, giving as his source of information the statement of the deceased. 
Defendant further shows that on investigation of the claim this defendant 
learned that there had been certain misrepresentations made by the insured in 
procuring said policy, and that there was grave doubt as to the cause of death 
of the insured being pellagra as claimed by the beneficiary. After various negotia- 
tions, it was agreed between this defendant and the said Allen Givens that the 
claim should be settled in full on payment of $112.50, which amount was by 
this company paid to the said Allen Givens on December 7, 1929, in full and 
complete settlement, release, accord and satisfaction of any and all claims against 
said company on the policy sued on, Defendant further shows that the amount 
vas accepted by said Allen Givens freely and voluntarily, that the said Allen 
Givens could read and write and well understood what he was about, and that 
said settlement was entirely satisfactory to the said Allen Givens, and was not 
procured by fraud or artful device on the part of defendant, but was made 
after negotiations between the parties and in full and final settlement of the claim 
between the parties. Defendant shows that it is not indebted to the said Allen 
Givens in the sum alleged or in any sum whatever, and prays to be hence dis- 
charged with its reasonable costs.” 

There was no demurrer in the case, and the jury rendered a verdict for the 
plaintiff in the sum of $112.50. The exception here is to the judgment overrul- 
ing the motion for a new trial containing the general and three special grounds. 

The full amount collectible under the policy was $225, but limitation 6 of 
the contract provides that, if death results from certain specified diseases (of 
which pellagra is not one), “death benefits are * * * limited to one half of the 
full face value named on the first page hereof should death occur between 
six months and one year from the date of the policy;” and further that, “in 
the event of the death of the insured within one year of the date of this policy 
when such death is the result of * * * disease contracted prior to the date 
of this policy, * * * there shall be no liability whatever under this policy.” 

Allen Givens testified substantially as follows: “My wife’s name is Josie 
Givens. Josie Givens died on Nov. 14, 1929. * * * I accepted a settlement 
from Bankers’ Heath and Life Insurance Company in the amount of $112.50. 
The face of the policy called for $225. At the time the release was signed, 
Mr. Mixon, Manager of the insurance company, said the doctor said my wife 
died of pellagra, and that they were not only to pay half benefit for that 
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disease. * * * He said to me that they only paid half of the face value of 
the policy when persons died of pellagra.” Here the court asked the question: 
“And because of that statement you signed a release?” Givens replied: “Well, 
in that way, that was all I seen to do.” The witness further swore on direct 
examination: “I had not the policy in my possession when I went for this 
money. * * * I think the company had it. I am sure they did. I can’t read 
limitation 6 of this policy. The policy was six months and one day old when 
my wife died. Mr. Mixon didn’t tell me that pellagra was in these diseases 
just named.” (Counsel had just read “limitation 6” of the policy to the witness.) 

On cross-examination Allen Givens swore in part: “No, I can’t read so well. 
I don’t care to read any right now. I can read a little. My wife was taken 
sick about eight weeks before her death. She was a healthy woman the day 
she took the policy out. I know she was healthy because she didn’t complain 
any. When I went to collect this policy Mr. Mixon told me * * * that be- 
cause my wife died of pellagra there was some question about owing me the 
money. * * * [I don’t understand everything that is in the policy. * * * 
I didn’t go to him [Mr. Jolles, attorney of record for defendant in error] be- 
fore I was paid this half amount. I couldn’t name the people who were present 
when Mr. Mixon paid me. Several were there, Sherrill was there. I know. 
I am still dealing with him. * * * He always treated me right. Mr. Mixon 
asked me whether or not I was satisfied, and I told him I wasn’t. * * * He 
told me he wanted me to be satisfied, and I told him I wasn’t. He told me if I 
didn’t take it, I might not get anything. I didn’t want to take it. I took it 
simply because I owed Mr. Sherrill, and I owe him now for burial expenses. 
They were pushing me, and I hadn’t even any money to pay him, and I had 
to get hold of something to help him along. He was bothering me so much 
about it, and for that reason I did it, but I wasn’t satisfied. I don’t remember 
that Mr. Mixon said anything about he might not pay me anything if I 
didn’t take that. He said a whole lot of things. All I know, here was some 
money in hand, and I didn’t pay much attention to what was said. I took it 
hecause I needed it right then. * * * JI can sign my name. That is my name. 
I suppose I signed it. I know it is my name. Other people could write it same 
as I could.” 

A. M. Sherrill, sworn for plaintiff in error, testified: “I was present at the 
time of certain negotiations with Allen Givens cn insurance claim. As under- 
taker, I buried Givens’ wife, and I was interested in the payment of the burial 
expenses. I went in compliance with a request from the manager that they 
were ready to settle. There had been an assignment to me of part of the in- 
surance money. My interest was to get the money. * * * On the day of the 
settlement the manager stated very clearly * * * that the Company was only 
liable for one half benefit under that policy, and I think the half was $112.50. 
I think that was what he stated. * * * They read the claim over and said 
it was for such and such an amount, and that if you are not satisfied you need 
not sign it, you do not have to accept it. We both signed, and the check was 
tendered, and we indorsed and collected from the bank. Mr. Mixon explained 
to Givens that it was the full amount the Company was liable for. He said: 
‘Allen, if you are not satisfied with that, you don’t have to sign it.” Allen signed 
for it, and afterwards said: ‘Well, I am signing for it, but I am not satisfied.’ 
I remember something being said about pellagra. * * * I don’t remember 
that he said the Company wouldn’t pay but one half benefit for pellagra. He 
said the Company was liable for half benefits because of a constitutional dis- 
order.” 

Miss Eva May Palmer, an employee of the insurer, testified that she heard 
Mr. Mixon tell Givens to sign the receipt in full only in the event he was 
satisfied with the settlement; that he wanted him to think it over and under- 
stand fully what he was doing; that she did not hear pellagra mentioned; and 
that the company required that policies be sent in with proofs of loss. 

_ Mr. C. E. Mixon testified, in effect, that he was local manager of the 
insurer; that he made a thorough investigation of the matter, and reached the 
conclusion that the insured was sick with pellagra when the policy was issued; 
that the insurer thought it was entitled to a compromise settlement because the 
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woman was not an insurable risk at the time she was insured, and “offered a 
compromise settlement rather than stand a lawsuit”; that “after considerable 
question had been raised about the statement of fact contained in the applica- 
tion * * * a fifty per cent. settlement was agreed upon”; that witness stated 
the Company’s position fully to Givens, and told him that he had all the time 
he wanted and could investigate it further, and see a lawyer if he wanted to 
do so; and that he further told Givens that if he was not satisfied he should 
not sign, because the receipt and draft were in full settlement of the claim.” 

The following writing was admitted in evidence: 

“$112.50 Augusta, Ga., 12—7—29. 

“Received of The Bankers Health and Life Insurance Company, of Macon, 
Ga., the sum of one hundred twelve and 50/100 dollars, in full and final settle- 
ment, release, and accord and satisfaction of any and all claims against said 
Company under policy No. B458432 on the life of Josie Givens, deceased.” 
This receipt was signed by Allen Givens, and his signature was witnessed by 
C. E. Mixon and A. M. Sherrill. In the back of the receipt appears this lan- 
guage: “Compromise settlement made on account of recent issue of the policy, 
settled satisfactorily for one half the full amount. [Signed] Allen Givens.” 

The draft for $112.50, given in settlement of the claim, contained this state- 
ment: “Indorsement of this draft shall constitute an acknowledgement of the 
payment in full of all claims under the policy named herein.” This draft was 
indorsed by Allen Givens and A. M. Sherrill. 

We shall consider the second special ground of the motion for a new trial 
first because it raises a question which should be decided at the outset of our 
decision. The ground is that the court erred in charging “law applicable to 
an action ex delicto;” that is to say, “an action in fraud and deceit,” for the 
reason that the action “was on an insurance policy” and sounded in contract. 
The declaration alleges, in substance, that the insurer, through its agent, made 
to plaintiff a false and fraudulent material representation, the falsity of which 
was known to defendant and unknown to plaintiff, which induced plaintiff 
to settle a valid death claim against defendant for half its value, to wit, $112.50, 
to the injury and damage of plaintiff in said sum. The petition sets out the 
elements of an action for fraud and deceit under the Civil Code 1910, § 4410, 
and the court did not err in charging law applicable to such an action. Cheney 
v. Powell, 88 Ga. 629, 632, 15 S. E. 750. 

The first special ground of the motion for a new trial alleges that the 
court erred in refusing a written request to charge as follows: “If you find 
that the amount claimed by the plaintiff under the insurance policy was a dis- 
puted amount, and that the plaintiff accepted a check for less than the amount 
that he claimed, which check contained a statement that it was in settlement 
of all demands, that plaintiff indorsed check and collected and retained the 
money, then he is not entitled to recover anything further on the policy.” The 
foregoing requested charge omits entirely the theory on which the action ap- 
pears to have been brought. The giving of such charge would have amounted 
to the direction of a verdict for the defendant, and the court properly re- 
fused the request. 

In the third and last special ground the movant complains of this charge: 
“If you believe from the evidence, and by a preponderance of evidence, that 
when this beneficiary went to settle this claim, the agent having the policy, if 
he did have it, represented to the plaintiff that when persons died of pellagra 
they were only liable for half the face value of the policy, and you further 
find that this plaintiff was an ignorant and unlettered man, and that he acted 
upon those representations of the agent and thereby signed a release and ac- 
cepted a half of the value of it, he would be entitled to the other half of 7 
It is alleged in the ground that the court erred in so charging because “said 
charge was contrary to law, and any earlier portions of the charge correctly 
setting forth the law were nullified by this last above-quoted portion of the 
charge, so that the charge, taken as a whole, was harmful, in that it left with 
the jury as the last utterance of the court a charge Which was contrary to the 
law, and therefore prejudicial and harmful.” 

“A bare complaint that ‘the court erred’ in giving a particular instruction 
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brings nothing into question except soundness, in the abstract, of the proposi- 
tion or propositions therein announced. If the instruction is abstractly correct, 
the question of its in applicability to the case in hand must be distinctly made 
by clearly pointing out how or why it was inappropriate.” Jones v. State, 135 
Ga. 357 (6), 69 S. E. 527, 528: Central Ry. Co. v. Bond, 111 Ga. 14, 36 §S. E. 
299; Mauldin v. Gainey, 15 Ga. App. 353 (8), 83 S. E. 276. 

Under the foregoing authorities, the exception under consideration is en- 
tirely too indefinite to raise any question, except, perhaps, the abstract cor- 
rectness of the charge; and, when considered in connection with its context, the 
excerpt in question does not show ground for a reversal of the case. 

We come next to the general grounds of the motion for a new trial. It will 
be observed that the alleged fraud was not any false representation as to the 
contents of the paper actually signed. It was alleged, and sought to be proved, 
that the insurer’s agent falsely represented to the insured that under the terms 
of the contract he could only collect one-half of the face value of the policy 
if the beneficiary died of pellagra. At the time of the negotiations leading up to 
the settlement, the policy of insurance was in the possession of the insurer, and 
plaintiff knew that it was. Though plaintiff was frankly dissatisfied with the 
settlement, and so stated, he signed the receipt without taking any precaution 
in the premises. He never asked that the policy be shown to him or read to 
him, and never sought advice as to his rights thereunder prior to signing the 
receipt. Indeed, the plaintiff's own testimony leads strongly to the conclusion 
that he signed the paper under protest, and did so because he needed the money 
to pay his creditors. Surely there was no such relation of trust or confidence 
existing between the partics as would warrant the plaintiff in abandoning all 
caution and depending entirely upon the mere statement of the agent of the 
insurer. In short, we do not think that the insurer practiced upon the beneficiary 
any such artifice, trick, or contrivance as could have legally mislead him. This 
conclusion appears to be in accord with the reasoning in Hayes vy. East Tenn., 
Va. & Ga. Ry. Co., 89 Ga. 264, 15 S. E. 361, where, as here, the action is for fraud 
and deceit in procuring an accord and satisfaction. See, also, Howard y. Ga. 
Home Ins. Co., 102 Ga. 137, 29 S. KE. 143. We do not concede this to be a 
case like that of Deibert v. McWhorter, 34 Ga. App. 803(2), 804, 132 Se 
110, 111, “where the basis upon which the contract was entered upon lies in the 
existence or nonexistence of certain material existing facts, the verity of which 
must needs be ascertained from the statement of one acquainted with such 
facts i, i ek 

In our opinion, the trial judge erred in overruling the general grounds of 
the motion for a new trial, and for that reason alone the judgment overruling 
the motion is reversed. 

Judgment reversed. 

Broyles, C. J., and Bloodworth, J., concur. 


COLGROVE et al. v. Lowe et al. No. 20424. 
Supreme Court of Illinois. Feb. 18, 1931. 
As Modified on Denial of Rehearing April 10, 1931. 
175 Northeastern Reporter 569. 
4. INSURANCE. 
Insurance contract, whereby insured would share in proceeds of moneys paid 
at death of other contracting persons in group, eld void as against public policy. 
System for promoting insurance sales was based upon use of contract 
whereby persons, not exceeding one hundred, take out life insurance 
policies and all designate same trust company as common _ beneficiary 
trustee of their policies. Each policyholder agrees to maintain his insur- 
ance in force for at least five years and, in event of his death within 
five years, 25 per cent. of amount of insurance is set apart by beneficiary 
trustee and divided into pro rata shares for benefit of surviving parties 
tu contract, and each surviving member’s share in proceeds is applied by 
trustee toward cost of his insurance during the five-year period. 
(For other cases, see Insurance, Dec. Dig. § 119.) 
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5. INSURANCE. 

“Insurable interest” is interest arising from relations of party obtaining insur- 
ance as will justify reasonable expectation of advantage from continuance of 
assured’s life. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

Appeal from Circuit Court, Sangamon County; Charles G. Briggle, Judge. 

Suit by C. W. Colgrove and others against Leo H. Lowe and others. From 
a decree dismissing the bill, complainants appeal. 

Affirmed. 

Robert S. Kolliner, of Minneapolis, Minn., and Doyle, Sampson & Giffin, of 
Springfield (C. Terry Lindner and A. F. Newkirk, both of Springfield, of counsel), 
for appellants. 

Oscar E. Carlstron, Atty. Gen., Montgomery S. Winning, David J. Kadyk, and 
James W. Gullett, all of Springfield, for appellees. 

Orr, J. 

By a bill in equity filed in the circuit court of Sangamon county the com- 
plainants sought an injunction to restrain the defendants, Leo H. Lowe, director 
of the Department of Trade and Commerce, and George Huskinson, super- 
intendent of insurance in said department, from revoking the license of C. W. 
Colgrove to act as an insurance agent within this state or from otherwise 
interfering with a method used in the sale of life insurance policies known as the 
C. W. Colgrove System of Mutual Estate Associations. The trial court granted 
a temporary injunction and later the defendants demurred to the bill. At a 
subsequent hearing the demurrer was sustained, and when the complainants 
elected to abide by their bill a final decree was entered dismissing the bill. From 
that decree an appeal brought the case here for review. 

It is agreed that the only question to be determined by this appeal is whether 
the Colgrove system for the promotion of life insurance sales is contrary to the 
public policy of this state. This system is based upon the use of a contract 
furnished by the life insurance agent whereby a certain number of persons, not 
exceeding one hundred, take out policies of life insurance on their own lives 
and all designate the same trust company as a common beneficiary trustee of 
their policies. Each policyholder agrees to maintain his insurance in force for 
at least five years unless the same shall mature as a death claim prior thereto, 
and in the event of his death within five years, 25 per cent. of the face amount 
of his insurance shall be set apart by the beneficiary trustee and divided into 
pro rata shares for the benefit of such surviving parties to the contract as have 
kept their insurance in force. The other 75 per cent. interest in the insurance 
is paid to the estate of the deceased or to beneficiaries designated by him. Each 
surviving member’s share in the proceeds arising from the insurance of any 
deceased member is to be applied by the trustee toward the cost of his insurance. 
At the end of five years the contract automatically expires and no restrictions 
exist thereafter against change in the beneficiary. 


It is urged by appellees that the contract is a wagering contract, contrary to 
the public policy of this state, with each party thereto engaging in speculation 
upon the life of every other party to the contract, while appellants contend that 
one who has insured his own life may, without any injury to society, of his own 
volition enter into a contract with others who have no insurable interest in his 
life, by which those who survive the five-year period shall be benefited by a 
distribution of part of the death claims paid on the policies of those who have 
died within the period. No suggestions of bad faith, sharp practices, or moral 
turpitude are made or involved in the case before us, nor is any question raised 
concerning the validity of the life insurance itself. : 


[1-3] There is no precise definition of public policy, and consequently no ab- 
solute rule by which a contract can be measured or tested to determine whether or 
not it is contrary to public policy. The public policy of a state or nation is to be 
found in its Constitution and statutes, and when cases arise concerning matters 
upon which they are silent then in its judicial decisions and the constant practice 
of government officials. Zeigler v. Illinois Trust & Savings Bank, 245 III, 180, 91 
N. E. 1041, 28 L. R. A. (N. S.) 1112, 19 Ann. Cas. 127, and cases cited. Authorities 
generally agree that a contract is not void as against public policy unless it is in- 
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jurious in some way to the interests of society. 13 Corpus Juris, 427; Steen v. 
Modern Woodmen, 296 Ill. 104, 129 N. E. 546, 17 A. L. R. 406. And for the same 
reason our laws will not permit individuals to obligate themselves by a contract 
either to do or not to do anything when the thing to be done or omitted has a 
tendency to be injurious to the public or against the public good. People v. Chicago 
Gas Trust Co., 130 Ill. 268, 22 N. E. 798, 8 L. R. A. 497, 17 Am. St. Rep. 319. 

Public policy has universally found expression in judicial decisions refusing to 
allow life insurance to be taken out in the first instance by persons having no inter- 
est in the life of the insured. In accordance with these decisions it has been uni- 
formly held that a contract of insurance upon a life in which the insurer has no 
interest is a pure wager, that gives the insurer a sinister counter-interest in having 
the life come to an end. Mr. Justice Holmes in the case of Grigsby v. Russell, 222 
U.S. 149; 32°S.Ct. 58;-56. L. Ed. 133,.36L, Re A: CN. S,) (G42, Ann. ‘Cas. 19155, 
863, said: “The very meaning of an insurable interest is an interest in having the 
life continue * * * Indeed, the ground of the objection to life insurance without 
interest in the earlier English cases was not the temptation to murder, but the fact 
that such wagers came to be regarded as a mischievous kind of gaming.” Public 
policy forbids one person who has no interest in the continuance of the life of an- 
other from speculating on that life by procuring a policy of insurance. On the 
other hand, our courts have repeatedly held that one may insure his own life for 
the benefit of another having no insurable interest therein. Bloomington Benefit 
Ass’n v. Blue, 120 Ill. 121, 11 N. E. 331, 60 Am. Rep. 558; Hawley v. Etna Life 
Ins. Co., 291 Ill. 28, 125 N. FE. 707. And it has also been held that one who has 
insured his own life may in good faith, by an assignment of the policy, provide 
for the payment of the insurance money to an assignee who has no insurable in- 
terest in the life insured. Stake v. Stake, 228 Ill. 630, 81 N. E. 1146; Martin v. 
Stubbings, 126 Ill. 387, 18 N. FE. 657, 9 Am. St. Rep. 620; Hawley v. A&tna Life 
Ins. Co, supra; Grigsby. v. Russell, supra. But these cases all involved the validity 
of the insurance contract, alone, for which the assignee had given value, and did 
not present for solution any collateral agreement executed contemporaneously, 
from which the chief benefits to the insured depend upon the death benefits to be 
derived by the living members in case of the death of one or more of the other 
contracting parties. No case has been cited, and none can be found in this state, 
where the validity of a contract of this or similar nature has been passed upon 
by this court, but a consideration of the contract itself will enable us to determine 
whether it has any of the elements which bring it within the designation of a wager- 
ing contract and thus make it void as against public policy. 

[4] By the Colgrove system an applicant for life insurance is offered not only 
the usual indemnity, investment, savings, loan, cash surrender, and other features 
incident to the modern life insurance policy, but is at the same time offered a con- 
tract by means of which he will be allowed to share pro rata, during a five-year 
period, in a trust fund or pool to be created by the deposit of one-fourth of the 
proceeds of life insurance moneys paid on account of the death’ of any of the 
other contracting members, not exceeding ninety-nine in number. The applicant, 
in order to share in the benefits of this contract, likewise agrees that in case of 
his death during the five-year period the trustee named shall deposit 25 per cent. of 
the proceeds of his policy in the trust fund for the benefit of the surviving par- 
ties and pay the other 75 per cent. to his estate or other beneficiaries named. The 
inducement or consideration held out to the applicant for life insurance by this 
method is the chance to profit, if he lives, by the early death of one or more of 
the other ninety-nine contracting parties, in whose lives he cannot possibly have 
any insurable interest. A direct financial gain is anticipated by the application of 
part of the insurance carried by the members who die, to help reduce the prem- 
iums on the insurance carried by those who live. The applicant thus expresses his 
willingness to forfeit 25 per cent. of the insurance money which would otherwise 
be paid to his own beneficiaries if he died during the first five years, for what he 
thinks is a better chance to live during this five-year period and participate in 
some of the death dividends of his contemporaries. This is nothing but specula- 
tion in human life and as such the contract is void as a wagering contract. The 
very basis of the scheme is a wager for personal profit— an opportunity to specu- 
late on one’s chances of outliving the other members. The trust fund created by the 
death of any of the contracting parties is a sum of money of which the trust com- 
pany is the stakeholder, under an agreement to divide the sum among the winners, 
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who are to be determined by the chances of life. The different contracting parties 
have no insurable interest in the lives of one another, and to allow them to benefit 
by the death of others of their number is to allow them to do indirectly by a con- 
tract what they are not allowed to do directly. 

[5] In W arnock v. Davis, 104 U. S. 775, 779, 26 L. Ed. 924, a life insurance 
policy executed on the life of the deceased was held to be a valid contract and as 
such deemed assignable by the insured to the Scioto Trust Association as security 
for any sums advanced for premiums or assessments. In that case there was also a 
contemporaneous contract by which the trust association was to receive nine-tenths 
of the insurance money and the personal representatives of the insured one-tenth 
in case of the latter’s death. The court there held that the trust association had no 
insurable interest in the life of the deceased and could not have taken out a policy 
in its own name, and in defining insurable interest said: “It is not easy to define with 
precision what will in all cases constitute an insurable interest, so as to take the con- 
tract out of the class of wager policies. It may be stated generally, however, to be 
such an interest, arising from the relations of the party obtaining the insurance, 
either as creditor of or surety for the assured, or from the ties of blood or mar- 
riage to him, as will justify a reasonable expectation of advantage or benefit from 
the continuance of his life. It is not necessary that the expectation of advantage 
or benefit should be always capable of pecuniary estimation; for a parent has an 
insurable interest in the life of his child, and a child in the life of his parent, a 
husband in the life of his wife, and a wife in the life of her husband. The natural 
affection in cases of this kind is considered as more powerful—as operating more 

efficaciously—to protect the life of the insured than any other consideration. But 
in all cases there must be a reasonable ground, founded upon the relations of the 
parties to each other, either pecuniary or of blood or affinity, to expect some 
benefit or advantage from the continuance of the life of the assured; otherwise 
the contract is a mere wager, by which the party taking the policy is directly in- 
terested in the early death of the assured. Such policies have a tendency to cre- 
ate a desire for the event. They are, therefore, independently of any statute on the 
subject, condemned, as being against public policy.” 

While the holdings of the court in Warnock v. Davis, supra, have been modified 
by later decisions of the same court, where, under different circumstances, an as- 
signment by the insured to his creditors was upheld (Grigsby v. Russell, supra), 
or was not made to cover a mere speculative risk (Mutual Life Ins. Co.. v. Arm- 
strong, 117 U. S. 591, 6 S. Ct. 877, 29 L. Ed. 997), yet the language in the case first 
cited, as above quoted, remains unchallenged in its general definitions of pecuniary 
interest and wagering contracts and is especially applicable to the contract we are 
now considering. Referring again to the language in Grigsby v. Russell, supra, it 
correctly expresses our view that the principal objection to the contract used in 
the Colgrove system is not so much that it offers a temptation to commit crime 
as that it is an inducement to speculate and gamble in human life, in which the 
participants occupy a position directly opposite to that of life insurance companies, 
all of which are primarily interested in the continued life of each policyholder. The 
contract under consideration is a wager upon the lives of others in whom the par- 
tics to be benefited have no insurable interest, and the use of such a contract to 
promote the sale of life insurance presents an appeal to the gambling instincts of 
prospective policyholders that is contrary to sound principles of public policy. 

The decree of the circuit court is therefore affirmed 

Decree affirmed. 


KLEIN v. FARMERS’ & BANKERS’ LIFE INS. CO. No. 29713. 
Supreme Court of Kansas. April 11, 1931. 
297 Pacific Reporter 730. 
INSURANCE. 

Insurance company which refused delivery of policy because of applicant’s 
sickness, and which had not been paid required premium, held not liable under 
policy. 

Syllabus by the Court. 
In an application for insurance where the applicant agreed that no 

no liability should attach to the company until the first premium is paid 

and the policy is delivered to and received by the applicant while in good 
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health, and where the applicant was first passed as insurable, but a 
delivery of the policy was refused because the applicant was then sick 
and suffering from a serious disease and also that a required premium 
had not been paid, the insurance company was justified in resisting pay- 
ment of the insurance. 

(For other cases, see Insurance, Dec. Dig. § 137[2].) 

2. INSURANCE. 

Knowingly giving untrue answers to material questions in application for 
insurance constitutes grounds for annulment of insurance contract. 

Syllabus by the Court. 

The fact that untrue answers to material questions were knowingly 
given by the applicant constitute grounds for the annulment of the con- 
tract of insurance. 

(For other cases, see Insurance, Dec, Dig. § 253.) 

3. INSURANCE. 

Action of local agent was inoperative to waive requirement of insurance com- 
pany, where applicant agreed that modifications must be made by president, vice 
president, or secretary. 

Syllabus by the Court. 

A claim that the action of a local agent operated to waive a require- 
ment of the company cannot be sustained, where the applicant agreed that 
no modification of the contract could be made nor any requirements 
waived by any one other than the president, vice president, or secretary 
of the company, and there had been no waiver by any of these officers. 
(For other cases, see Insurance, Dec. Dig. § 376[1].) 

4. INSURANCE. 

Parties may agree that insurance contract shall be deemed incomplete until 
delivery of policy to applicant when in good health. 

Syllabus by the Court. 

It is competent for parties to agree that the insurance contract shall 
not be deemed to be complete until the delivery of the policy, and that 
it should not be delivered unless the applicant at the time is in good health. 
(For other cases, see Insurance, Dec. Dig. § 136[4].) 

5. INSURANCE. 

“Good health,” as stipulated in insurance application, requiring that applicant 
be in good health at time of delivery of policy, does not require freedom from 
temporary indisposition; applicant for insurance who has serious disease like 
pernicious anemia or one which seriously affects soundness of his system is not 
in “good health”; “good health,” within insurance application, means actual good 
health at time policy is delivered. 

Syllabus by the Court. 

Good health, as stipulated in the contract, does not mean that the 
applicant is free from temporary indisposition or slight illness which do 
not tend to weaken or impair his constitution or usually and in serious 
consequences, but, if he has a serious disease like pernicious anemia or 
one that seriously affects the soundness and healthfulness of his system, he 
cannot be said to be in good health. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

Appeal from District Court, Douglas County; Hugh Means, Judge. 

Action by Leota Blanche Klein against the Farmers’ & Bankers’ Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

John S. Wright and Whitson Rogers, both of Kansas City, Mo., and Raymond 
F. Rice, of Lawrence, for appellant. 

W. D. Jochems and J. Wirth Sargent, both of Wichita, for appellee. 

Jounston, C. J. 

This action is brought by Leota Blanche Klein to recover upon an alleged 
insurance contract made between Edgar Klein, in his lifetime, and the Farmers’ 
& Bankers’ Life Insurance Company, which was embodied in a written policy 
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of which there was no manual delivery. At the close of plaintiff's evidence the 
court sustained a demurrer to her evidence and gave judgment for defendant. 
Plaintiff appeals. 

An application for insurance upon his life in the amount of $10,000 was made 
by Edgar Klein on January 9, 1925. In his application he stated to a medical 
examiner that he had not consulted a physician as to his health in the last ten 
years; that, as far as he knew and believed, he was in good health; that no 
medical examiner had ever expressed any unfavorable opinion as to his health 
or insurability; and that he had never had any disease or injury. In _ the 
application which constituted a part of the contract, it contained an agreement 
signed by Edgar Klein: “That no liability shall attach to the company until the 
first premium is paid and the policy is delivered to and received by me during 
my lifetime, in good health.” There was a further stipulation: “That only the 
president, vice president and secretary of the company can make, modify or 
discharge contracts or waive any of the company’s rights or requirements, and 
that none of these acts can be done by the agent taking this application.” He 
was passed by the medical examiner of the insurance company as a fit subject 
for insurance, and a policy was written out and transmitted to the superintendent 
of insurance on January 13, 1925, where it was registered, and the policy was 
sent to J. B. Holmes, the local agent of the insurance company for delivery, 
conditioned on the good health of Edgar Klein, and the payment of the first annual 
premium. About January 19th Klein remained at his home under the advice 
of his physician, who told him to go home and go to bed and rest. A few days 
later he sent one of his employees to the office of the local agent to inquire if the 
policy had arrived, and was informed by Holmes, the local agent, that he had re- 
ceived a policy but refused to deliver it because Klein was then a sick man. There 
was no offer to pay the premium on the policy, nor was anything said by Holmes 
at that time respecting the premium. The policy was never delivered, nor was any 
premium paid, and on August 16, 1925, Klein died of pernicious anemia. 

It appears that in December, 1924, he was not feeling well and for a time had 
not been able to put as much pep in his business as he usually had, and he then 
interviewed Dr. Sudler, who made an examination of Klein. The doctor asked 
him if he had had his teeth examined, and, finding that he had not, referred him 
to Dr. Haden, a Kansas City physician, as an expert in that line. Klein visited 
Dr. Haden who made an examination and reported to Dr. Sudler that Klein was 
suffering from pernicious anemia. It does not appear that Klein was told that he 
was in an anemic condition, but Sudler advised him that Dr. Haden had found 
him to be in a rundown condition, and that he would have to be treated, and that 
they might have to put him to bed. After the application for insurance had been 
made, Klein remained at home, and most of the time had been in bed. When the 
policy was completed and forwarded tc Holmes, the local agent, Klein requested an 
employee to call on Holmes and ask him if the policy .had been received. His 
reply as already stated was that the policy was there, but he could not deliver it 
for the reason that Mr. Klein was a sick man, but no mention was made of the 
fact that the premium had not been paid. Dr. Sudler had not told Klein that he 
had any special disease or that he had pernicious anemia, but he did tell Mrs. 
Klein the seriousness of his trouble. It was Dr. Sudler’s opinion that his physical 
condition was substantially the same on January 20, 1925, when the delivery of the 
policy was refused as it had been throughout the month of January. 


[1, 2] The court ruled correctly we think in holding that plaintiff was not 
entitled to a recovery. Apart from the question as to the refusal to deliver the 
policy when Klein was sick and when there had been no payment of premium 
as required, there is the effect of misrepresentations in his answers to the 
questions as to whether he had consulted a physician in the last ten years. 
It is shown that, shortly before the application for insurance, Klein had con- 
sulted Dr. Sudler of Lawrence and also Dr. Haden of Kansas City. The lat- 
ter had made an examination, including a blood test, from which he had learned 
that Klein had pernicious anemia. Dr. Haden had not told Klein of the char- 
acter of his disease. He did know that he had undergone the examinations 
The fact of the examinations was a material one, and, if it had been answered 
truthfully, it would have enabled the insurance company to have pursued the 
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inquiry as to what the blood test disclosed, and, if it had learned that the ap- 
plicant was afflicted with a serious disease, it naturally would have refused to 
insure him. In the application the applicant had agreed in specific terms that 
the application should constitute a part of the contract, and that the answers 
therein were full, complete, and true, and these with the conditions and _ benefits 
written therein should be the sole basis of the contracts binding alike on all 
persons interested under the policy to be issued. Some of the answers were 
not matters of the belief or opinion of the applicant, but were matters of fact 
which he well knew and which he answered falsely. The subject of the ques- 
tions must be conceded to be material. It was ‘incumbent upon the applicant to 
answer them fairly and truthfully. There should have been absolute good faith 
in the answers given and misrepresentations, evasion, or conscious concealment 
necessarily operates to defeat the contract of insurance. Hoover v. Royal Neigh- 
bors of America, 65 Kan. 616, 70 P. 595; Hiatt v. Woodmen of the World, 107 
Kan. 359, 191 P. 472; Steele v. Woodmen of the World, 115 Kan. 159, 222 P. 76; 
Lodge v. Order of United Commercial Travelers, 125 Kan. 26, 262 P. 598. 

[3] The contention of the plaintiff is that there was a constructive delivery 
of the policy of insurance, that the two conditions precedent to the delivery of 
the policy, one that he should be in good health, and the other that the first pre- 
mium should be paid, were obviated by the fact that he was in as good health at 
the time the demand for the delivery of the policy was made, as he was at the 
time of the application when the insurance examiner accepted him as being an 
insurable applicant, and that the payment of the premium had been waived. While 
the application was received and a policy written and prepared for delivery which 
was sent to the local agent at Lawrence, not to be delivered unless the first pre- 
mium was paid and the applicant was in good health, he had specifically agreed 
to these conditions in the application made. It is contended that the nonpayment of 
the premium was waived and the company estopped to defend on that ground be- 
cause, when the delivery of the policy was demanded, Holmes, the local agent, 
did not mention the premium, but only asserted as a reason for refusal of delivery 
that the applicant was then a sick man. As to any waiver or estoppel by the ac- 
tion of the local agent, the applicant had stipulated that he had no right or power 
to waive any of the company’s rights or requirements, and that only the presi- 
dent, vice president, and secretary could modify contracts or waive requirements. 
By reason of these stipulations the plaintiff is not in a position to insist that a 
specific requirement of the company had been waived by anything said or done 
by Holmes. In Musgrave v. Equitable Life Assur. Co., 124 Kan. 804, 262 P. 571, 
syl. 1, it was said: “Where an application for a life insurance policy provides that 
it shall not take effect until the first premium has been paid during the good 
health of the insured and that no agent shall have any right to waive any require- 
ments, and the agent attempts, against definite instructions, to put it into effect 
by delivering it to the wife of the applicant, knowing that the applicant is sick and 
in the hospital at the time, the insurance company will not be deemed to have 
waived its right to the defense of lack of good health at the time of such de- 
livery.” This authority is as effective against the requirement that a premium 
shall be paid as it is that he shall be in good health at the time of delivery. As 
we have seen, however, the applicant was not then in good health, in fact he was 
sick and confined to his bed much of the time with a fatal disease. An ingeni- 
ous argument is presented that he was in as good health at the time of the de- 
mand as he was when the application was accepted, and that the applicant should 
be regarded as still in good health unless there has been a change in the condi- 
tion of his health between the date of his medical examination and the delivery 
of the policy. It is true the evidence was that there was no noticeable difference 
in the applicant’s health between the making of the application and the refusal 
to deliver the policy. Reference is made to a statement in Priest v. Ins. Co.. 116 
Kan. 421, 227 P. 538, in which it was said: “The effect of a clause that a life 
insurance policy shall not take effect unless the applicant is in good health at 
the time of its delivery is to protect the company against a new element of risk 
through a change in the applicant’s condition arising after the company’s inves- 
tigation had been made.” Syl. 5. : 


In that case the policy had been delivered and the premium paid, and it was 
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held that: “Where false answers concerning his health were knowingly made by 
an applicant for life insurance, the fact that the agent through whom the appli- 
cation was made, but who was not authorized to decide whether the policy should 
be issued, knew of their falsity, does not prevent the company from successfully 
resisting payment on the ground of such fraud.” Syl. 4. 

[4, 5] While it is said that the term is one for the protection of the company 
against a new element of risk, it is not necessarily the only one. It is competent 
for parties to stipulate that the contract shall not be deemed to be complete until 
the delivery of the policy, and further, that it should not be delivered unless the 
applicant is at the time in good health. What is good health as used in the in- 
surance contract like the one in question? It is not apparent good health, nor 
yet a belief of the applicant that he is in good health, but it ‘is that he is in ac- 
tual good health. Of course, slight troubles or temporary indisposition which 
will not usually result in serious consequences, and which do not seriously impair 
cr weaken his constitution, do not establish the absence of good health, but, if 
the illness is of a serious nature, such as to weaken and impair the constitution 
and shorten life, the applicant cannot be held to be in good health. Miller v. 
Knights & Ladies of Security, 103 Kan. 579, 175 P. 397; Pickens v. Security Bene- 
fit Ass’n, 117 Kan. 475, 231 Pa. 1016, 40 A. L. R. 654. In a note in 40 A. L, 
R. 663, it is said: “The general rule appears to be that the term ‘good health’ 
when used in a policy of life insurance means that the applicant has no grave, 
important, or serious disease, and is free from any ailment that seriously affects 
the general soundness or healthfulness of the system. A mere temporary indis- 
position which does not tend to weaken or undermine the constitution, at the 
date of the policy, does not render the policy void. And it seems that an apparent 
condition of good health or anyone’s belief that the insured is in good health 
is not sufficient.” This is the governing rule in our state, and a multitude of 
authorities are cited in its support. 

Some objections are made to rulings on the admission of testimony which 
we find upon examination not to be material. a 

Under the record presented, it must be held that the court correctly ruled that 
the plaintiff had failed to establish a right of recovery, and hence the judgment 
is affirmed. 

Hutchison, J., not sitting. 
Sloan, J., not participating. 


MOREAU yv. WOMAN’S BEN. ASS’N OF MACCABEES. No. 3886. 
Court of Appeal of Louisiana. Second Circuit. Jan. 27, 1931. 
Rehearing Denied Feb. 26, 1931. 

133 Southern Reporter 185. 

2. INSURANCE. 

Where secretary of local lodge accepted overdue premium and_ issued 
receipt without required medical examination and retained premium several 
months until after insured’s death, suspension of certificate was waived. 

Under by-laws of lodge association, insured was suspended for 
failure to pay premium for month of December, 1928, and the by-laws 
required application for reinstatement and medical examination, but 
secretary of local lodge, on receipt of premium for following year, 
issued receipt and delivered it to insured without insured’s having filled 
out application for reinstatement and without insured’s having taken 


medical statement, and amount was retained until after insured’s death 

on August 30, 1929. 

(For other cases, see Insurance, Dec. Dig. § 763.) 
j seed from Ninth Judicial District Court, Parish of Rapids; R. C. Culpepper, 
udge. 

Action by Louis Moreau against Woman’s Benefit Association of Maccabees. 
From a judgment rejecting his demand, plaintiff appeals. 

Judgment avoided and rendered. 

T. A. Carter, of Alexandria, for appellant. 

Hawthorn, Stafford & Pitts, of Alexandria, for appellee. 

Wess, J. 
In this action, plaintiff, Louis Moreau, beneficiary under a certificate issued 
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by defendant, Woman’s Benefit Association of Maccabees, a fraternal benefit 
society, on the life of plaintiff's wife, Mrs. Lucia Moreau, who died on August 
30, 1929, sought to obtain judgment for the amount stipulated to be paid, or 
$1,000, with legal interest thereon from demand; and plaintiff appeals from a 
judgment rejecting his demands. 

Plaintiff alleged the facts first stated, and, further, that the insured had never 
been suspended; that remittances had been made in payments of rates, etc., of 
date March 1 and April 10, 1929, and that a receipt was sent her acknowledging 
full payment of all rates, etc., as shown by checks and receipts attached and 
made part of the record; that demand was made for payment, which was re- 
fused, and defendant had attempted to return the amount remitted, as shown 
by post office money order attached which is of date September 3, 1929. 

In answer, defendant admitted that the certificate had been issued, as alleged, 
but denied that the insured had not been suspended, and alleged that the insured 
had failed to pay her dues for the month of December, 1928, and that she was 
automatically suspended on the 20th day of that month under the provisions of 
the certificate: defendant further alleged that the remittances were made to 
one of the officers of the local review, who received the checks on March 5 
and 12, 1929, as the agent of the insured, and not as the agent of defendant; de- 
fendant denied that such remittances, and any action taken relative thereto by 
the local officer, constituted a payment of dues or had the effect of a waiver 
of the forfeiture, or of reinstating the insured, who had not been examined by 
a physician and reinstated, as required by the laws or rules of defendant, and 
that the insured was not in good health at the time the remittances were made 
and could not have been reinstated under the by-laws of the association. 


The defendant association consists of a central lodge domiciled at Port 
Huron, Mich., where the association was chartered, and local lodges, which are 
referred to as the “supreme review” and “local reviews.” Mrs. Moreau was a 
member of the local review domiciled at Alexandria, La., where she made ap- 
plication for the benefit certificate on January 29, 1915, which was issued on the 
same date, being signed by officers of the supreme review and an officer of the 
local review. 

In the application for membership, the insured stipulated that she would be 
bound by all laws of the association in force at that time or thereafter adopted, 
and a like provision is written in the certificate, and insured further stipulated 
that the neglect to pay the monthly premiums as provided by the laws of the 
association would vitiate the certificate. Among the provisions of the by-laws or 
rules of the association referred to, appellee cites section 353, which provides, in 
substance, that the premiums or stipulated rates shall be due on the first of 
each month, and must be paid to the financial secretary of the local review on 
or before the 20th day of the month; and section 360 provides that a benefit 
member failing to pay the premium or rate, as provided, suspends herself, and 
shall stand suspended without notice or action of any officer of all rights of 
benefit membership and benefits of her review and of the association. Appellee 
also refers to section 368, which provides for the reinstatement of benefit mem- 
bers under suspension for nonpayment of rates for more than two months fol- 
lowing the month in which the premium or rate was due. 

[1,2] The evidence conclusively established that the insured did not pay the 
monthly rate, premium, or dues for the month of December, 1928, and appellant 
apparently concedes that, under the provisions of section 360 of the laws or rules of 
the association referred to above, the liability of defendant on the certificate, and 
the rights of the insured as a member of the association, were suspended. 

The evidence also established that the remittances were made on the date 
alleged to the financial secretary of the local review, and that a receipt, which 
was written in black ink by the financial secretary was issued, 
follows: 


“When you see the receipt written in red ink you will know you have been de- 
linquent. 


which reads as 


Woman’s Benefit Association 
No. ——. 
“W. B. A. No. 10 
“Alexandria, La., 4/10, 1929. 
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Life] 


Received of Lucia Moreau 


Certificate or Card Fee ee ones ive gee 
Monthly Rate No. One year. 

Review Dues ee Sake ddtcad bias eR wae AeA 3.00 
Total $14.40 


“Next Payment Due 

“Date: Dec. 1, 1929. 

“Nettie Turrentine (Financial Secretary).” 

On the other hand, the preponderance of the evidence shows that the 
financial secretary of the local review, some time prior to March 1, 1929, had 
advised the insured that she was suspended, and that after she received the 
first remittance she had sent the insured a “medical blank” to be filled out, which 
was not returned, but the insured sent the secretary the second remittance, re- 
questing a receipt, which was sent, as shown above; and appellant urges that 
under the provisions of section 368 of the by-laws of the association, which 
reads as follows: 

“Reinstatement after Third Month—A benefit member under suspension for 
nonpayment for more than two months following the month in which such 
monthly rate or other liability was due may be reinstated, by complying with the 
following requirements, within six months following the month in which such 
liability was due: 

“(1) She shall deposit with the financial secretary the amount of money 
due at the time of her suspension, together with the amount which has become 
due since that time, such amounts to be held by the financial secretary as a 
deposit to await the action of the supreme medical examiner. 


“(2) She shall furnish at her own expense an application for reinstatement 
with medical examination from a qualified medical examiner, a full and de- 
tailed report of which shall be sent to the supreme medical examiner, and shall 
pay to the financial secretary a fee of twenty-five cents which shall be forwarded 
to the supreme secretary as the fee for the supreme medical examiner. 


“(3) The supreme medical examiner shall notify the financial secretary of 
the review of her approval or rejection of such application for reinstatement 
with medical examination. If the application for reinstatement is approved, the 
member shall be reinstated without action by the review, and the amount on 
deposit shall be turned into the proper funds, if the application for reinstate- 
ment is disapproved, the financial secretary shall return to the applicant all the 
money deposited by her, and the suspension shall be permanent. The applicant 
for reinstatement shall not be entitled to share in the benefit fund, or the 
privileges of the Association, before her application for reinstatement with 
medical examination has been approved: provided, that such member may, if 
she prefer, reinstate by paying thereafter the rate at her attained age last birth- 
day at date of reinstatement instead of paying arrears,” and the evidence 
stated, there was not any intention to waive the medical examination or for- 
feiture. 

Appellee urges that under the section of the by-law quoted, the financial 
secretary was compelled to accept and hold the funds remitted to her by the 
insurer and that, while she should not have issued the receipt, she acted as the 
ordinary person would have done under the same circumstances; and appellee 
urges that the receipt was conditional and did not in any manner mislead the 
beneficiary or the insured, who both knew it was essential that the insured 
should pass a medical examination and that they both knew that insured could 
not do so at the time the receipt was issued. 

As stated, plaintiff pleaded that the financial secretary was the agent of the 
insured, and in effect that defendant was not bound by any action of the finan- 
cial secretary relative to the remittances made by the insured, or any action taken 
with reference thereto; and, while there are several provisions in the by-laws 
which, if literally construed, might be held to have relieved defendant of any 
action of the local review or their officers, unless ratified, the evidence shows 
that all of the transactions had by the insured with the supreme review were 
through her local review, and that the financial secretary of the local review was 
the only person authorized to collect or receive payment from the members; 
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and, as appellee has not referred to such special defense in his brief, we assume 
it has been abandoned. Wagner v. Supreme Lodge 128 Mich. 660, 87 N. W. 903; ' 
Schlosser v. Grand Lodge, ete., 94 Md. 362, 50 A. 1048; Fraternal Aid Ass’n v. 3 
Powers, 67 Kan. 420, 73 P. 65; Supreme Tribe of Ben Hur v. Hall, 24 Ind. App. 

316, 56 N. E. 780, 79 Am. St. Rep. 262; Supreme Lodge, K. of P. v. Withers, 177 

U. S. 260, 20 S. Ct. 611, 44 L. Ed. 762; Pringle v. Modern Woodmen, 76 Neb. 384, 4 
113 N. W. 231. 3 

Relative to the contention that the action of the financial secretary did not 
in any manner mislead either the insured or plaintiff's beneficiary, appellee urges 
that they both had knowledge that the insured had been suspended and could not 
be reinstated unless the insured passed a medical examination, as the section 
quoted so states; and as the evidence established that the financial secretary had 
sent the insured a form on which the medical examination should be made out, 
which was not returned to the financial secretary, and, further, that the evidence 
established that the insured was ill and could not have passed the medical ex- 
amination. 

The evidence does not establish that the insured could not have passed a 
medical examination. The only evidence relative to that question was a state- 
ment made by plaintiff to the financial secretary, after the death of his wife, 
that his wife was ill when she was suspended, and when she received notice, 
which latter date is not shown; and conceding that the insured was ill on the 
20th of December, 1928, when it is claimed the certificate was suspended, does not 
show that she was ill on the date the remittances were made; and assuming that 
the insured knew from the by-laws of the association, or should have inferred 
from the fact that the financial secretary had, prior to sending the receipt, sent 
her a form for a medical examination, it does not follow that the receipt was ac- 
cepted as being conditional or dependent on the insured passing a medical ex- 
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amination, or that the receipt was so intended. ¥ 
There is not anything whatsoever in the receipt which indicates that it was 5 


conditional, but, on the other hand, the receipt very clearly shows that the insured 
had paid all amounts due by her from the date of suspension to the date of the 
receipt, as well as all amounts which would become due from that date to Decem- 
ber 1, 1929. 

There is not any suggestion that the supreme review was without power to 
waive either the medical examination, or suspension of the certificate, and con- 
sidering the amount first remitted and accepted was greatly in excess of the 
amount the insured was in arrears, and the amount which became due while the 
certificate was suspended, and that the amount had been retained for some 
months and until after the death of the insured by the financial secretary as the 
agent of defendant, we are of the opinion that the action of the financial secre- 
tary is sufficient to warrant it to be held that the suspension of the certificate 
was waived, and that the insurer was estopped from urging the suspension of the 
certificate in defense of the demand. ‘Trotter v. Grand Lodge, 132 Iowa, 513, 
109 N. W. 1099,7 L. R. A. (N. S.) 569, 11 Ann. Cas. 533. 

It is therefore ordered that the judgment appealed from be avoided, and that 
plaintiff, Louis Moreau, have and recover judgment against defendant, Woman’s 
Benefit Association of Maccabees, in the sum of $1,000, with legal interest from 
judicial demand, and all cost of suit. 





FARROW v. GRAND UNITED ORDER OF ODD FELLOWS, DISTRICT 





GRAND LODGE NO. 21. No. 13465. 5 

Court of Appeal of Louisiana. Orleans. March 2, 1931. a: 

133 Southern Reporter 188. & 

1. INSURANCE. a 
Insured could change beneficiary of policy obtained from benefit association, j 
provided new beneficiary was eligible under statutes (Act No. 256 of 1912, § 6). % 
(For other cases, see Insurance, Dec. Dig. § 780.) 2 


Beneficiary’s interest in policy issued by benefit association was contingent 
and could become vested only on insured’s death without change of beneficiary 
(Act No. 256 of 1912, § 6). 


(For other cases, see Insurance, Dec. Dig. § 783.) 


2. INSURANCE. © 
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3. INSURANCE. tte 

Original beneficiary cannot defeat claim of beneficiary by refusing to sur- 
render policy issued by beneficial association. 

(For other cases, see Insurance, Dec. Dig. § 782.) 

4. INSURANCE. 

Insured held entitled to have change of beneficiary effected, although he 
could not surrender policy, where he had substantially complied with by-laws of 
benefit association (Act No. 256 of 1912, § 6). 

(For other cases, see Insurance, Dec. Dig. § 784[3].) 

5. INSURANCE. 

Insured’s failure to forward $1 for issuance of new policy by beneficial asso- 
ciation did not defeat new beneficiary’s rights, where new policy was never issued. 

(For other cases, see Insurance, Dec. Dig. § 784[4].) 

6. INSURANCE. 

Insured’s failure to forward $1 for issuance of new policy could not be raised 
by original beneficiary as basis for defeating new beneficiary’s rights. 

(For other cases, see Insurance, Dec. Dig. § 784[6].) 

Appeal from Twenty-Third Judicial District Court, Parish of St. James; C. 
H. Gilbert, Judge. 

Action by Elisa Farrow, widow of Louis Farrow, against the Grand United 
Order of Odd Fellows, District Grand Lodge No. 21, in which Valsin Farrow inter- 
vened. From the judgment, intervener appeals. After the appeal the intervener 
died, and his daughter Albertha Farrow, having been recognized as sole heir, was 
made party to the proceedings in lieu of her deceased father. 

Reversed and remanded with directions. 

J. V. Chenet, of Mt. Airy, for appellant. 

Martin Woods & Woods, of Lutcher, for appellee. 

Hicarns, J. 

_ This is a contest between the brother and the wife of a deceased member of 
a fraternal accident and benefit association. Plaintiff, the widow of Louis Far- 
row, brings this action against the Grand United Order of Odd Fellows, District 
Grand Lodge No. 21, to recover the sum of $500 alleged to be due under a policy 
dated June 26, 1918, covering the life of her husband. 
_ . Defendant answered admitting the issuance of the policy and that it was in 
full force and effect at the time of Farrow’s death on November 22, 1928, but 
averred that the deceased, by a notarial act dated November 16, 1928, had named 
his brother, \ alsin Farrow, as beneficiary in lieu of his wife, who was the original 
beneficiary ; that it was a mere stakeholder, ready and willing to pay $500, the 
face value of the policy, to whomsoever the court should decide was entitled to 
it; that Valsin Farrow should be made a party to the suit. 

Thereafter Valsin Farrow intervened and claimed the proceeds of the policy. 
“ he judge, a quo, dismissed the intervention and gave judgment in favor of 
the plaintiff and intervener has appealed. 

Since the appeal was lodged in this court, intervener died and his daughter, 
Albertha Farrow, wife of Olive Bolden, having been recognized as his sole heir, 
was made a party to the proceeding in lieu of her deceased father. 

On the trial below the plaintiff offered in evidence the death benefit certifi- 
cate, the constitution and by-laws of the society, and proved that plaintiff was 
the lawful wife of the deceased and the same party named as beneficiary in the 
original certificate and then rested. 

Intervener then offered in evidence the alleged notarial act purporting to 
change the beneficiary and established by the testimony of witnesses that Far- 
row, on November 16, 1928, in the presence of a notary public and two witnesses 
on a form furnished by the society, executed a change of beneficiary from his 
wife, to his brother; that this document was mailed to the Grand Master of the 
society, but was not received by him until after the death of the insured on No- 
vember 22, 1928; that no new policy was issued; that the original policy was in 
the possession of Farrow’s wife, who had been residing in the state of Mississippi 
and living separate and apart from her husband, during the last six years of his 
life, but who was present at his bedside, during the last several days of his illness; 
that it was impossible for the insured or intervener to surrender the policy at the 
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time the written change of beneficiary was forwarded to the society, as it was at 
the home of plaintiff in Mississippi. 

The claim of the brother is resisted upon the ground that the change in bene- 
ficiary from the wife to him was not made in accordance with the statute law of 
this state and/or the charter and by-laws of the benefit association, for the rea- 
son that the policy was not surrendered at the time of the attempted change and 
the sum of $1 was not forwarded as required by the by-laws. 

Section 6 of Act No. 256 of 1912, after declaring who may be beneficiaries in 
policies issued by fraternal associations, among whom are included both the wife 
and brother, recited: 

“Within the above restrictions each member shall have the right to designate 
his beneficiary, and, from time to time, have the same changed in accordance 
with the laws, rules or regulations of the society, and no beneficiary shall have 
or obtain any vested interest in said benefit until the same has become due and 
payable upon the death of said member; provided, that any society may, by its 
laws, limit the scope of beneficiaries within the above classes.” 

Section 2 of the by-laws of the society reads as follows: 

“Whenever a member.desires to change the names of beneficiaries he must 
forward his policy with the name or names of the intended beneficiary or bene- 
ficiaries inserted at the proper place and have same attested to. For this change 
he must enclose 50 cents.” (This was later changed to $1.) 

[1-4] It is clear that the insured had the right to change the beneficiary at 
any time, provided that the new beneficiary was one of those eligible under the 
provisions of the statute. It is also obvious that plaintiff’s interest as beneficiary 
was contingent and could only be a vested interest upon the death of the insured, 
assuming no change had been made. 

While it is true that the law requires that a party wishing to change the 
beneficiary must comply with the by-laws of the society in order to effect a 
change of beneficiary, the courts have uniformly recognized an exception when it 
is beyond the power of a party to literally comply with the regulations by sur- 
rendering the original certificate. : 1 

In the instant case the evidence shows that the policy was in the possession 
of the wife at her home in Mississippi, and therefore it was impossible to sur- 
render it at the time of the attempted change. 

The great weight of authority appears to be that the original beneficiary 
cannot defeat the change of beneficiary by refusing to surrender the policy, and 
that the insured is entitled to have the change of beneficiary effected if it is be- 
yond his control to surrender the policy where he has substantially complied 
with the by-laws of the order. 

“If for any reason beyond the control of the insured, surrender of the policy 
is impossible, the failure to surrender it will not invalidate the change of bene- 
ficiary.” 7 Cooley’s Briefs on Insurance, p. 6453; 40 Cyc. 199; Supreme Council, 
Royal Arcanum v. Behrend, 247 U. S. 394, 38 S. Ct. 522, 62 L. Ed. 1182, 1 A. L. R. 
966, etc., etc. 

“So the original beneficiary, in whose possession the certificate is, cannot de- 
feat the change by refusing to surrender the certificate.” 7 Cooley’s Briefs on In- 
surance, p. 6453. Delaney v. Delaney, 175 Ill. 187, 51 N. I. 961, affirming 70 III. 
App. 130; Allgemeiner Arbeiter Bund v. Adamson, 132 Mich. 86, 92 N. W. 786; 
Lahev v. Lahey, 174 N. Y. 148, 66 N. E. 670, 61 L. R. A. 791, 95 Am. St. Rep. 
554, affirming 66 App. Div. 623, 73 N. Y. S. 1138; Cade v. Head Camp, Pacific 
Jurisdiction Woodmen of the World, 27 Wash. 218, 67 P. 603; Modern Brother- 
hood of America v. Matkovitch, 56 Ind. App. 8, 104 N. E. 795; Holden v. Modern 
Brotherhood of America, 151 Iowa, 673, 132 N. W. 329; Modern Brotherhood of 
America vy. Hudson, 194 Mich. 124, 160 N. W. 406; Polish National Alliance v. 
Nagrabski, 71 N. J. Eq. 621, 64 A. 471, etc., ete. 

“There it was held in Sarver v. Vaughn (Tex. Civ. App.) 261 S. W. 193, 
that the provision relating to the surrender is directory only, and designed to 
protect the association.” 

“In Hull v. Hull, 204 Mich. 530, 170 N. W. 642, it was held that, if the insured 
endorsed on the forms sent him a change of beneficiary, and had them witnessed 
and sent to the insurer, which acknowledged receipt, but stated its inability to 
complete the change because of the insured’s failure to send the duly endorsed 
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certificate, which was sent after his death, the change was complete so far as 
the beneficiaries were concerned.” 

“It has been held in Delaware that the failure of an insured to deliver the 
policy while attempting to change the beneficiary will not prevent the new bene- 
ficic iry from recovery as equitable assignee.’ 

O'Donnell v. Metroplité in Life Insurance Company, 11 Del. Ch. 4, 95 A. 289. 

“Restrictions in laws of beneficial Society or to methods of changing a bene- 
ficiary are matters of contract between it and the insured (Supreme Court, Or- 
der of Patricians, v. Davis, 129 Mich. 318, 88 N. W. 874), and though a change of 
beneficiary must be made in accordance with the laws of the society, yet when 
the change is made substantially as provided by the laws to its satisfaction and 
that of the insured, the first beneficiary cannot object to the manner of change, 
because it was not made on strict conformity to the laws of the Society.” 7 
Cooley’s Briefs on Insurance, p. 6465; Supreme Lodge, Order of Golden Chain, 
v. Terrell (C. C.) 99 F. 330; Depee v. Grand Lodge of A. O. U. W., 106 Iowa, 
747, 76 N. W. 798: Manning v. Ancient Order of United Workmen, 86 Ky. 136, 5 
S. W. 385, 9 Ky. Law Rep. 428, 9 Am. St. Rep. 270; Fischer v. Malchow, 93 Minn. 
398, 101 N. W. 602; Earley v. Earley, 23 Ohio Cir. Ct. R. 618; Pennsylvania R. Co. 
v. Wolfe, 203 Pa. 269, 52 A. 247; Schardt v. Schardt, 100 Tenn. 276, 45 S. W. 340, 
and a full page of other decisions. 

“Failure of a member to comply strictly with the laws of a fraternal benefit 
association in making change in the beneficiary of his certificate can be asserted 
only by the association.” Jones v. Holmes (Tex. Civ. App.) 195 S. W. 306; 
Cooley's Briefs on Ins. vol. 7, p. 6466. 

That a member has a right to change a beneficiary without the surrender 
of the old certificate has also been a Me Ptacek v. Pisa, 134 Ill. App. 155, Af- 
firmed 231 III. 522, 83 N. E. 221, 14 L. R. A. (N. S.) 537; Dell v. Varnedoe, 148 
Ga. 91, 95 S. E. 977. 

See also McDonald v. McDonald, 212 Ala. 137, 102 So. 38, 36 A. L. R. 761, 
annotated; 14 R. C. L. 1396; 3 R. C. L. Supp. 395; 19 R. C. L. 1297; Kimbal v. 
National Life & Accident Ins. Co., 8 La. App. 228. 

[5, 6] The failure to forward the sum of $1 for the issuance of the new policy 
would not defeat intervener’s right, because this payment was for the purpose of 
issuing a new policy and such a new policy was never issued, and it further ap- 
pears that this provision in the by-laws was solely for the protection of the so- 
— and we believe that the original beneficiary is not entitled to interpose this 
detense. 

“Actual change in a_ policy $ life insurance, is not necessary to effect a 
change of beneficiary.” 14 R. C 1390; 3 R. C. L. Supp. 394; 19 R. C. L. 1295. 

‘The rule requiring the nema of the old policy, and indeed most of the 
rules of procedure in effecting a change of beneficiaries, are intended only for 

the benefit of the association and may, therefore, be waived by it.” (Numerous 
cases cited.) 4 Cooley's Briefs on Insurance, p. 3772 


“A right cannot be considered a vested right unless it is something more 
than such a mere expectancy as may be based upon an anticipated continuance of 
the present general laws; it must have become a title, legal or equitable, to the 
present or further enjoyment of property.” Cooley, cited in 40 Cyc. 199. 

In Cooley’s Briefs on Insurance (2d Ed.) p. 6461, we read: 

“The rule requiring the surrender of the old certificate, and indeed most of 
the rules of procedure, in effecting a change of beneficiaries are intended only 
for the benefit of the association and may, therefore, be waived by it.” Citing: 
\dams v. Grand Lodge, A. O. U. W., 105 Cal. 321, 38 P. 914, 45 Am. St. Rep. 45; 
Delaney v. Delaney, 175 Ill. 187, 51 N. E. 961; Simcoke v. Grand Lodge, A. O. U. 
W., 84 Iowa, 383, 51 N. W. 8, 15 L. R. A. 114; Manning v. Ancient Order of 
United Workmen, 86 Ky. 136 5 S. W. 385, 9 Am. St. Rep. 270; Schoenau v. Grand 
Lodge, 85 Minn. 349, 88 N. W. 999. 

“The provision of the regulations of the War Risk Insurance Bureau that no 
change of beneficiary shall be valid unless and until it is recorded in the bureau 
is for the protection of the government, and may be waived by it.” Farley v. U. 
S. (D. C.) 291 F. 238, 239. 

Counsel for the plaintiff, in his brief, asks that in the event the judgment of 
the lower court be reversed, the case be remanded for the purpose of giving 
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plaintiff an opportunity of offering evidence tending to show that the deceased 
was not mentally or physically able to execute the change of beneficiary under 
which the intervener is claiming. 

The record shows that after the plaintiff had established a prima facie case 
and intervener had offered his evidence, our learned brother below, being of the 
opinion that the intervener had failed to make out a case, decided the matter 
without giving the plaintiff an opportunity to rebut intervener’s evidence and to 
establish any special defense that the plaintiff might have. 

At the same time, we note that counsel for the intervener also request that 
the case be remanded to give intervener an opportunity of producing additional 
evidence to support his claim that the by-laws of the society were properly ob- 
served in effecting a change of beneficiary. 

Having come to the conclusion that the judgment should be reversed, we be- 
lieve that the case should be remanded in order to afford both parties litigant an 
opportunity to produce such additional evidence as the pleadings may warrant. 

For the reasons herein assigned it is ordered, adjudged, and decreed that the 
judgment appealed from be and it is annulled, avoided, and reversed, and it is 
now ordered that this case be remanded to the Twenty-Third judicial district 
court for further proceedings according to law and not inconsistent with the 
views herein expressed. 

Reversed and remanded. 





SANDERS v. INDEPENDENT NAT. LIFE INS. CO. No. 13567. rc 
Court of Appeal of Louisiana. Orleans. March 23, 1931. os 
133 Southern Reporter 451. s 

I. INSURANCE. 


Life policy did not lapse in case premiums were tendered and arbitrarily 
refused. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2. INSURANCE. 

Evidence respecting insurer’s refusal to accept premiums sustained finding 
that life policy had not lapsed because of failure to pay premiums. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from the First City Court of New Orleans; W. V. Seever, Judge. 

Suit by Ida Sanders against Independent National Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Normann, McMahon & Breckwoldt, of New Orleans, for appellant. 

S. S. Goldman, of New Orleans, for appellee. 

WESTERFIELD, J. 

The plaintiff, a beneficiary under a_ policy of industrial life insurance, 
brings this suit for $126, the face value of the policy. The case is defended upon 
the ground that the policy had lapsed because of the failure to pay premiums. 
Answering this contention plaintiff claims that an attempt was made to pay 
the premiums, but that the defendant insurance company refused to accept 
rurther payments because of the fact that some one living in the same house 
‘with her had contracted tuberculosis and the officials of the company were 
unwilling to take the risk of infection, which further transactions with her 
might involve. 

[1, 2] Of course, if the premiums were tendered and arbitrarily refused, 
the policy did not lapse. Newton v. National Life Ins. Co., 161 La. 357, 108 
So. 769. The testimony of plaintiff and that of her daughter, who testified in 
her behalf, is in hopeless conflict with that of the manager and the cashier of 
defendant company, but Mr. Johnson Armstrong, a member of this bar, without 
any interest in the litigation, testified that the plaintiff called upon him and 
endeavored to have the company accept premiums, and that he called at the 
office of defendant company for that purpose and was there informed that the 
premiums would not be accepted for a sufficient reason, and “the courts were 
open to him if he had any claim.” His testimony is sufficient to resolve the 
doubt created by the conflicting evidence in favor of the plaintiff. This was 
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evidently the view of the trial court, and we believe its judgment was correct. 
For the reasons assigned the judgment appealed from is affirmed. 
Affirmed. 


EMANUEL v. GENERAL GRAND INDEPENDENT ORDER OF 
BROTHERS AND SISTERS OF LOVE AND CHARITY OF 
NORTH AND SOUTH AMERICA, LIBERIA AND AD- 
JACENT ISLANDS. No. 3854. 

Court of Appeal of Louisiana. Second Circuit. Feb. 26, 1931. 

133 Southern Reporter 506. 

1. INSURANCE. 

On local lodge’s failure to notify Grand Lodge of insured’s death and col- 
lect policy as contemplated by by-laws, beneficiary properly sued therefor. 

By-laws of fraternal organization involved provided that on in- 
sured’s death local officer should notify Grand Lodge, which should 
thereafter on certain conditions issue check payable to surviving widow, 
heirs, or representatives, and send check directly to local officer, who 
should deliver it to payee; there being no provision authorizing bene- 
ficiary to make proof of death and collect policy. 

(For other cases, see Insurance, Dec. Dig. § 806.) 

2. INSURANCE. “~ 

Fraternal organization’s purported suspension of local lodge held ineffective 
until proper notice, and even then could not avoid insured’s paid-up policy. 

It appeared that, beginning in January, local lodge of fraternal 
organization in question made no remittances of monthly dues to Grand 
Lodge, until after insured’s death in August, and was not completely paid 
up until December; that insured had paid all dues and was in perfect 
standing with local lodge; and that individual members were never 
notified whenever their local lodge was suspended. 

(For other cases, see Insurance, Dec. Dig. § 746.) 

3. INSURANCE. 

Fraternal organization cannot suspend local lodge and avoid policies with- 
out giving members notice and opportunity to protect themselves. 

(For other cases, see Insurance, Dec. Dig. § 746.) 

4. INSURANCE. 

Local officers obligated to collect and remit dues held agents of fraternal 
organization, not insured, who, having paid dues, need not pursue them 
further. 

(For other cases, see Insurance, Dec. Dig. § 753[2].) 

5. INSURANCE. 

Fraternal organization, to defeat recovery on paid-up policy, must prove 
with certainty that local lodge was suspended when insured died; such defense 
being technical. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

Appeal from First Judicial District Court; Parish of Caddo: J. H. 
Stephens, Judge. 

Suit by Emma Emanuel against the General Grand Independent Order of 
Brothers and Sisters of Love and Charity of North and South America, Liberia 
and Adjacent Islands. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Sidney A. Marchand, of Donaldsonville, and Reynolds, Hamiter & Hendricks, 
of Shreveport, for appellant. 

John T. Carpenter, of Shreveport, for appellee. 

McGrecor, J. 

This is a suit by Emma Emanuel against the Brothers and Sisters of Love 
and Charity of North and South America, Liberia and Adjacent Islands, a 
fraternal organization operated under a charter granted under the laws of 
Louisiana, upon an endowment policy for $300 issued to Mariah Baker, her 
mother, a member of Mars Hill Tabernacle, No. 22, a subordinate lodge of 
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the defendant, naming the plaintiff as beneficiary. The defendant is very similar 
to all fraternal organizations, consisting of a Grand Lodge and subordinate or 
local lodges. One of its departments is known as the endowment bureau. 

The insured died on August 22, 1927, and at the time of her death all her 
dues had been paid to the proper officer of the local lodge or tabernacle. The 
beneficiary has not been paid. There is no rule or by-law authorizing the bene- 
ficiary to take steps to make proof of the death of the insured and to collect 
the amount of the policy. The course to be pursued in case of the death of a 
member in good standing is set forth as follows in the by-laws of the order: 

“Upon the death of a member in good standing the Worthy Superior of 
the Tabernacle of which deceased was a member shall forward the General 
Grand Worthy Superior notice of the death certified by the attending physician, 
the undertaker and three members and signed by the Financial Secretary of 
said Tabernacle. Upon the reception of such, the General Grand Worthy Super- 
ior shall enter the name of the deceased member upon a book kept for that 
purpose, including date of death, name of the Tabernacle and location of 
same. 

“At the expiration of ninety (90) days from the date required above as to 
the death of a member, provided always that priority of death shall always 
be first considered, the General Grand Worthy Superior shall cause a check 
of one half of amount due to be issued in favor of the widow, heirs or legal 
representatives of the deceased member; said check to be sent direct to the 
Worthy Superior of said Tabernacle and the same to be given to the widow, 
heirs or legal representatives of the deceased, in any manner as will best 
subserve the interest of the Tabernacle and beneficiary.” 

[1] As far as can be determined from the evidence, no steps have been 
taken by the local lodge through its officers to collect the amount of this en- 
dowment policy. One witness says he saw the necessary blank filled out and 
sent into the endowment bureau, but the officers of the bureau deny that they 
ever got it. Consequently, since the local lodge or tabernacle appears not to 
have taken any steps to collect the amount of the policy, the plaintiff, bene- 
ficiary, has taken the only course left to her, and has filed this suit to collect 
it. In her suit she demanded double the amount of the policy and attorney’s 
fees. On trial there was judgment for the plaintiff for the face of the policy 
only, and her demand for attorney’s fee was rejected. The defendant has ap- 
pealed, and the plaintiff is asking for no increase of the judgment. 

[2-4] The defense urged by the defendant is that at the time of the death 
of the insured Mars Hill Tabernacle No. 22, and the entire membership, includ- 
ing the insured, were dropped and suspended and remained so for several 
months. The fact is that it appears from the evidence that in the early part 
of September, 1927, some officer of Mars Hill Tabernacle made a remittance 
to the endowment bureau of $202.40. This remittance covered several months’ 
dues, as follows: Balance on December, 1926, $6; January, $40.50; February, 
$37.20; March, $37.20; April, $37.20; May, $37.20; part of June, $6.50. On De- 
cember 6, 1927, the proper officer of the endowment bureau receipted the local 
lodge for $273.65. In this receipt it is stated that that sum paid the local lodge up 
to November (presumably including November). There is nothing in the re- 
ceipt to show how this money was applied, but there is a letter in the record 
from the head officer of the endowment bureau accounting for only $244.60 of 
this money, and showing that it was applied as follows: Balance on June, 
$30.70; July, $36.40; August, $36.40; September, $33.20; October, $33.20; No- 
vember, $33.20; December, $33.20; January, special assessment, $8.30. This pays 
the local lodge up to January 1, 1928, with $29.05 to spare, so it would seem 
that it is not true that the local lodge was in bad standing as late as March, 
1928, as is claimed by the defendant. It evidently was in arrears at all times 


during the year 1927 up to December 6 of that year, when the remittance of 
$273.65 paid them through December, 1927, with $29.05 to go as a credit on 
January, 1928. But this is not important except to show the loose and irregu- 
lar manner in which the endowment bureau receipts for and handles its funds. 
The evidence shows conclusively that the insured, Mariah Baker, kept her dues 
paid up promptly, and when she died on August 22, 1927, she was paid up in 
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full and in perfect standing with the local lodge, Mars Hill Tabernacle, No. 
22. At that date it appears that the local lodge had not paid one cent to the 
endowment bureau during the year 1927 and did not pay anything until Sep- 
tember 16, 1927, or nearly one month after the death of the insured. The de- 
fense is that this condition of affairs ipso facto suspended the local lodge and its 
entire membership, including the insured. 

There seems to be no notice required to be sent to the local lodge or its 
members when this suspension takes place. On the trial of the case there was 
filed in evidence a so-called quarterly report of the endowment bureau covering 
the months of May, June, and July of 1927. This shows Mars Hill Tabernacle 
blank during those months, and clearly indicates that the dues for those months 
had not been paid, and that under the by-laws the local lodge was subject to 
suspension. But under the law this suspension could not have been effective 
until due or legal notice had been given to the proper officer of the lodge, 
and even then it could not have the effect of suspending the individual mem- 
bers to the extent of voiding their policies and denying the beneficiary the right 
to collect on them in cases members who had paid all dues to the local lodge died 
while the lodge was under suspension, Witnesses for the defendant testify that 
this report is sent to all local lodges and that it constitutes the only notice of 
suspension ever sent to a local lodge. No notice of any kind is ever sent to 
the individual members, so that it could easily happen that a local lodge could 
be duly and legally suspended while all the members were in good standing 
and paid up in full. Unless some provision is made to notify these individual 
members and to give them an opportunity to protect themselves and their policies, 
it would he unjust and unreasonable for the endowment bureau to refuse 
to pay on a policy on which all dues had been paid to a proper officer, but 
who had failed and neglected to make his remittances in the time required. 
In this case the evidence is not convincing that this report filed herein was 
ever sent to or received by the local lodge or any of its officers or members. 
No officer or member of the lodge ever knew that it had been suspended. It 
is true that the officers sent several months’ dues at one time, but these were 
always received and the lodge continued to function as usual and was never 
suspended so far as its meetings and work were concerned. None of the mem- 
bers appear to have known of the alleged suspension. The insured probably 
never even knew that the proper officer was holding back her dues and failing 
to send them to the head office each month as she paid them. She paid promptly, 
and when she died she owed nothing. In this connection it must be remembered 
that the officers of the Mars Hill Tabernacle, No. 22, whose duty it was to 
collect and remit these dues, were under the law the agents of the Grand 
Lodge and of the endowment bureau. When the insured had paid her dues, 
she had done all that- was required of her, and it was not her duty or right 
to pursue these funds any further. 

In their brief, counsel for the defendant appellant quote from 45 Corpus 


Juris, p. 27, as follows: 


“The statutes under which a beneficial society is formed and operates, and 
other pertinent statutes in force at the time the contract is entered into, the 
charter of incorporation or articles of association of such a society, and its 
constitution, by-laws, and rules, if they have been properly adopted and are 
not inconsistent with the terms of the certificate, or unreasonable or con- 
trary to law, enter into and form a part of the contract of insurance evidenced 
by the certificate of membership, and accordingly such statutes, by-laws and 
rules must be looked to in determining the rights and liabilities of the parties.” 

The citation just quoted contains the following: “* * * If they have 
been properly adopted and are not inconsistent with the terms of the certificate, 
or unreasonable or contrary to law. * * *” To suspend a lodge for failure 
of its officers to remit dues that are regularly paid on them and to thus deprive 
a faithful member of rights already accrued in a policy and to deny the bene- 
ficiary in such case the right to recover on such a policy would be “unreason- 
able and contrary to law.” 

_ It is the duty of defendant to make proper provisions for the members 
of the local lodge who keep their dues paid up promptly. It would seem that 
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upon a local lodge being suspended on account of the failure of its officers, 
who are agents of the Grand Lodge, to remit the dues as collected, each in- 
dividual member whose dues are paid in full should be held in good standing 
as to his insurance and should be given ,ample notice as well as opportunity 
to send his dues direct to the Grand Lodge or to join another local lodge 
that is in good standing. Anything less than that would be unreasonable and 
contrary to public policy. So, although the by-laws of the defendant may pro- 
vide that a beneficiary of a member whose dues are paid up promptly and in 
full at the time of his death will be deprived of the right to collect under the 
policy carried by the insured if at the time of the death of the insured the 
local lodge was suspended because of the failure of the officers to remit the 
dues collected from its members, this provision is unreasonable and contrary 
to law. 

Counsel also cite 45 Corpus Juris, p. 92, as follows: 

“The constitution and by-laws of the society sometimes provide, however, 
that suspension of a subordinate lodge ipso facto works a suspension of its 
members, and that to entitle them to benefits subsequently accruing they must 
apply to the society for reinstatement or transfer to another subordinate lodge. 
These provisions are binding on the members, and unless the prescribed con- 
ditions are complied with their right to benefits will be forfeited, although the 
suspension of the subordinate lodge occurred without fault on their part, and 
although the society has given them no notice of the suspension of the sub- 
ordinate lodge.” 

A casual reading of this authority would seem to justify defendant's posi- 
tion in this case, for it plainly says: “These provisions are binding on the 
members, and unless the prescribed conditions are complied with their right to 
benefits will be forfeited, although the suspension of the subordinate lodge oc- 
curred without fault on their part, and although the society has given them 
no notice. * * *” The editor of Corpus Juris cites two decisions on which 
this statement of the law is based, as follows: 

(1) Sovereign Camp, W. O. W., v. Hicks, 37 Tex. Civ. App. 424, 84 S. W. 
425. This is a case where a W. O. W. camp was dissovled and the members 
had ample time and instructions to join another camp. The local camp was 
officially dissolved on February 1. On April 23 of the same year the insured 
died without having paid his dues for January, February, March, or April, al- 
though everything possible had been done to get him to transfer his member- 
ship to some other camp or to the Sovereign Camp. He did neither. While he 
may have received no official notice of the dissolution of the local camp, he 
had the knowledge and every opportunity was given him to preserve his policy. 
He knew that his policy was lapsed, independently of the local camp being dis- 
solved, as he had not paid his dues, and he knew that failure to pay his dues 
for that period of time under the rules of the Order necessarily lapsed his 
policy. The case is not analogous to the one under consideration, and no fault 
can be found with its conclusion. 

(2) Peet v. Great Camp of the Knights of Maccabees of the World, etc., 
83 Mich, 92, 47 N. W. 119. This case holds with the defendant in the case at 
bar on the question as to whether it is necessary for the individual members 
of a local lodge to receive notice of the suspension of the local lodge. While 
this case thus supports the position of the defendant, since the weight of author- 
ity is the other way, we are unable to accept the position set forth in this 
case as the best expression of the law, and, while the citation from Corpus 
Juris appears to support the position of the defendant, the sentence from 
the article quoted immediately following that part cited by counsel for defendant 
reads as follows: “But the defense that the subordinate lodge to which a mem- 
ber belonged had been suspended is a technical one which must be made out 
with literal exactness, and if the suspension is not in strict accordance with 
the laws of the society its members’ rights are not forfeited.” To support this 
statement of the law, the editor of Corpus Juris cites District Grand Lodge 
No. 23, I. O. O. F., in America v. Hill, 3 Ala. App. 483, 57 So. 147, 150. In 
this case the Grand Lodge refused to pay on a policy because it was alleged 
that the local lodge was under suspension at the time of the death of the 
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insured. The case is very much like the one at bar. There was no clear evi- 
dence that there had been a suspension. The local lodge was slow in making 
remittances of the dues as collected. The dues of insured were paid up in 
full at the time of death, and the lodge was operating, although the proper 
officer had not remitted the dues that insured had paid, just as was the case 
with the insured in the case under consideration. The Court of Appeals of Ala- 
sama, in deciding the case in favor of the beneficiary, said: 

“It is insisted by appellant that appellee was not entitled to recover be- 
cause Hope Lodge, of which Pines was a member, was in arrears with the 
District Grand Lodge at the time of Pines’ death, and that his beneficiary, on 
that account, was not entitled to participate in its endowment fund. While ap- 
pellant is a social organization engaged in the business, among other things, 
of furnishing a limited amount of insurance upon a professed nonremunerative 
basis to its members, nevertheless the purposes of its organization must not 
be lost sight of, and it must conduct its affairs under reasonable regulations 
and so enforce those regulations through its officers as to furnish at least 
reasonable security to its members, acting in good faith and meeting their 
obligations, against the negligence or inefficiency of those under whose con- 
trol it places its affairs. Supreme Lodge Knights of Pythias vy. Withers, 177 
U. S. 260, 20 S. Ct. 611, 44 L. Ed. 762. 

“The defense relied upon is an extremely technical one, and is opposed 
to that true sense of reason, right, and justice which should form the basis 
of every contract, by-law, or regulation affecting the obligations of the mem- 
bers of society to each other. When it is remembered that the appellant is 
a beneficial society, permitted by the law to exercise its various functions be- 
cause of its express purpose to minister to the needs of its members when they 
become the subjects of disease or misfortune and to furnish to each of them, 
at his death, a modest sum, in the form of life insurance, to be paid to his 
beneficiary, some person named by him in his certificate as the object of his 
care and solicitude, the hardship and oppression which would result from a 
rigid enforcement of the particular provision set up as a defense to this action 
become apparent. Such a provision could not be permitted in a life insurance 
policy issued by a purely business organization, and in such case such a de- 
fense could not, and would not, be tolerated. When interposed by a_ beneficial 
society—a society of benevolence—the law will certainly not permit such a de- 
fense to prevail unless it is made out with literal exactness. Supreme Lodge 
Knights of Pythias v. Withers, 177 U. S. 260, 20 S. Ct. 611, 44 L. Ed. 762.” 

[5] In line with this decision, even if Mars Hill Tabernacle were in a 
state of suspension at the time of the death of insured, Mariah Baker, while 
she was fully paid up and owed nothing, even if this suspension should deny 
to the beneficiary her right to collect on the policy of the insured, the fact of 
the suspension of the said local tabernacle has not been proved with that 
degree of certainty that should always be required in cases of such highly 
technical defenses. 

Counsel for defendant appellant cite Maginnis v. N. O. Cotton Exchange 
Mutual Aid Ass’n, 43 La. Ann. 1136, 10 So. 180. This case is not applicable. 
It deals with individuals’ suspension and nonpayment of. dues. Daughtry  v. 
Knights of Pythias, 48 Ann. 1203, 20 So. 712, 55 Am. St. Rep. 310, is also 
cited. The questions therein decided can have no relevance here. Counsel also 
cited the case of Edwards v. Grand Order of Wise Sons, etc., 6 La. App, 693, 
decided by this court when one of the defendant’s counsel was an honored 
member of the court. In a very able opinion the court in that case said: 

“When money is paid to an agent duly authorized to receive it, it at once 
becomes the property of the principal and the debtor making the payment is 
fully discharged. 


“Would the Grand United Order of Wise Sons and Daughters of America 
‘have its pie and eat it too?’” 

_ So, when Mariah Baker paid her dues, she had done all that was re- 
quired of her. The money that she had paid at once became the property of 
the defendant, and the failure of the proper officer of Mars Hill Tabernacle to 
remit the same cannot be charged against her, nor can her beneficiary be made 
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to suffer on that account. She could not follow this money to its destination, 
the endowment bureau. The only theory under which the defendant could hope 
to win is that the officers of the local lodge are agents of the local mem- 
bers and not of the Grand Lodge, but that point was decided adversely by 
this court in the above-cited case: 

“Under these rules of the defendant the question is to be decided whether 
or not the Grand Lodge can constitute the subordinate lodges its agents for 
the purpose of collecting and remitting the endowment and burial dues of the 
members and at the same time make the subordinate lodges the agents of their 
members and not agents of the Grand Lodge for the purpose of collecting 
and remitting such dues. 

“In our opinion a principal cannot authorize an agent to collect money 
for him and at the same time make his representative the agent of his debtor 
for the purpose of transmitting the money to the principal.” 

In support of our holding that the fact of the officers of the Mars Hill 
Tabernacle in failing to remit the dues of Mariah Baker and others to the 
endowment bureau does not ipso facto suspend members whose dues are fuily 
paid up and that a by-law of the order to that effect, such as is relied on 
by the defendant, is unreasonable, we cite the following from 45 C. P. p. 120: 

“But a by-law suspending a local lodge and all its members upon a local 
officer's failure to remit assessments to the supreme body, without providing 
for notice of forfeiture, although providing for admission into another lodge 
upon such forfeiture and upon repayment of dues and assessments, is unrea- 
sonable and void.” 

The Court of Appeals of New York has passed on this question in a well- 
considered opinion, Brown vy. Supreme Court, I. O. O. F., 176 N. Y. 132, 68 
N. E. 145, 146: 

“In so far as the defendant attempted by the enactment of by-laws to make 
the default or misconduct of its own agent and officer the default and mis- 
conduct of the members, who had paid their dues and assessments precisely as 
the regulations required, its action was nugatory. No corporation can be deemed 
to possess the power to visit upon its members the consequences of a default 
in the payment of funds by its agent and officer to the extent of excluding 
the members from all their rights, and virtually expelling them for such reason 
from the organization.” 

We fully concur in the views expressed in the above case. The case is clear- 
cut, and is analogous with the one under consideration here. 

The plaintiff has asked for no increase in the judgment, so we do not ex- 
amine or consider that part of plaintiff's petition that asks for attorney’s 
fee, as well as a double of the amount of the face of the policy. : 

For the reasons assigned, the judgment appealed from is affirmed: the ap- 
pellant and defendant to pay all the costs of both courts. 


EDDINS v. NATIONAL LIFE & ACCIDENT INS. CO. No. 3411 
Court of Appeal of Louisiana. Second Circuit. April 9, 1931. 
133 Southern Reporter 816. 
1. INSURANCE 

Insured’s fraudulent misstatements in original application for life policy, not 
attached to policy when issued, are no defense (Act No. 227 of 1916, § 2). 

(For other cases, see Insurance, Dec. Dig. § 262.) 

2. INSURANCE. 

Unless forfeiture of life policy for nonpayment of premiums is set aside and 
policy revived, beneficiary cannot collect. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

3. INSURANCE. 

Statute providing insurer waives forfeiture for misrepresentations under 
certain conditions, if issuing policy without medical examination, held inapplicable 
to policy issued after examination, though revival after forfeiture was without 
examination (Act No. 97 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 
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4. INSURANCE. 

Evidence showed insured’s statements in revival application, that she was in 
good health and not examined by physician since lapse, were fraudulently false. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

5. INSURANCE. 

Insured’s fraudulently false statements in revival application respecting health 
and consulting of physician rendered revival void under its terms. 

Revival certificate expressly provided that it was void unless insured 
under original life policy was alive and in sound health at date thereof. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

6. INSURANCE. 

Statute barring defense for fraudulent statements, unless indorsed on or 
attached to policy when issued, held inapplicable to revival application after lapse 
for nonpayment of premiums (Act No. 227 of 1916). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Appeal from First Judicial District Court, Parish of Caddo; Robert Roberts, 
Judge. ; ah . 

Suit by Ellen Eddins against the National Life & Accident Insurance Com- 
pany. From a judgment in favor of plaintiff, defendant takes a suspensive appeal. 

Reversed and rendered. : 

Wilkinson, Lewis, Wilkinson & Burford, of Shreveport, for appellant. 

Dickson & Denny, of Shreveport, for appellee. 

McGrecor, J. 

On August 13, 1925, Sophis Eddins made application to the defendant for 
life insurance, under which a policy was issued as of August 31, 1925, and in 
which the plaintiff, Ellen Eddins, was named beneficiary. The policy was based 
on a written application and a regular medical examination. These were not 
attached to, incorporated in, or indorsed on, the policy when issued. The usual 
provision of forfeiture for nonpayment of weekly dues was stipulated in the 
policy. The insured let the policy lapse, and forfeited same by failing to pay 
her weekly dues sometime during the year 1927. On May 3, 1927, she made a 
written application to have her policy revived. In this written application she 
made the following statement: 

“T hereby declare that I am the person who was formerly insured under the 

above named policy, and that having allowed it to become lapsed, I wish to re- 
vive it. I certify that I am now in good health, that I am suffering from no 
disease either acute or chronic, nor from the result of any accident or injury. 
Since my policy was lapsed I have been treated or examined by no physician ex- 
cept Doctor (none). (If female) are you now pregnant? No. 
_ “I ask a revival of my policy with the understanding that it will not be in 
force (although I now pay the arrears) until the Company shall have approved 
this application and evidenced same by endorsement on my policy, and that my 
policy, if revived, will only be in such benefit as provided by the rules of the 
Company.” 

On the strength of this revival application, the policy was revived as of May 
16, 1927. On June 24, 1927, the insured died in the city of Alexandria. Due 
proot of the death of the insured was made by the plaintiff, her sister, and de- 
mand was made upon the defendant for the payment of the policy. The defend- 
ant declined and refused to pay, and the plaintiff thereupon brought suit for double 
the amount of the policy and attorney’s fee. On the trial of the case in the low- 
er court, judgment was rendered in favor of the plaintiff, but her demand for 
attorney's fee was rejected. The defendant took a suspensive appeal to this court 
and the plaintiff did not answer. x 

"he defense set up by the defendant is twofold: (1) That in her original ap- 
plication for the insurance the insured made false statements or representations 
as to her health; and (2) that in her revival application she also made false state- 
— to her health and as to her having been treated or examined by any 
on ence the a of her policy. on account of the nonpayment of 
ah . a It is. specially alleged and proved on the trial of the case 
hi sured was a patient in the Shreveport Charity Hospital from April 
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17 to 26, 1927, and that she was treated for syphilis and a number of aggravated 
affections and diseases springing therefrom. Just a week after she was dis- 
charged from the hospital she went to the office of the defendant in the city of 
Shreveport and made the following written statement in her revival applica- 
tion: 

“T hereby declare that I am the person who was formerly insured under the 
above named policy, and that having allowed it to become lapsed, I wish to re- 
vive it. I certify that I am now in good health, that I am suffering from no 
disease either acute or chronic, nor from the result of any accident or injury. 
Since my policy was lapsed I have been treated or examined by no physician except 
Doctor (none). * * *” 

This answer was absolutely false, and therefore fraudulent. 

[1] The insured died June 24, 1927, from general peritonitis resulting from 
a rupture of an internal ulcer which was no doubt of syphilitic origin. It is cer- 
tain that the insured had been suffering from this disease for many years; that she 
had been to the Shreveport Charity Hospital for treatment for it three or four 
different times at varying intervals during the last years of her life. It is evident 
that she had this disease, and knew it, when she first applied for this insurance on 
her life, and consequently she was not in sound health at the time of the issu- 
ance of the policy, and was not entitled to receive it. The defendant has made 
this special defense, but, under the law, we think it is shut out from making this 
defense. Act No. 227 of 1916 specially provides that: 

‘“* * * And no statement or statements not endorsed upon or attached to the 
policy when issued shall be used in defense of a claim under the policy unless 
contained in a written application and unless a copy of such statement or state- 
ments be endorsed upon or attached to the policy when issued. Any waiver of 
the provisions of this section shall be void.” Section 2. 

\s already stated, there were a written application and a medical examina- 
tion, but these were not attached to the policy at the time it was issued. There- 
fore the defendant cannot, under the law just quoted, refuse to pay this policy 
on account of any misstatement made by the insured in her application, even 
though it may have been fraudulent. 

[2] But it is conceded that this policy was legally forfeited for nonpayment 
of the weekly premiums. Until and unless this forfeiture is set aside and the 
policy revived, the beneficiary could not and cannot collect any sum from the 
defendant on account of the death of the insured. An attempt to revive the 
policy and set aside the forfeiture was made on May 3, 1927. On that date the 
insured, accompanied by the beneficiary, went to the office of the defendant in 
Shreveport and paid the sum of $5.60, and signed a written statement that, since 
the policy was lapsed, she had not been treated or examined by any physician, 
and that, at the time of signing the revival application, she was in good health 
and suffering from no disease, either acute or chronic, nor from the result of 
any accident or injury. This statement of the insured was false and fraudulent. 
On the strength of it, there was issued on May 16, 1927, by the defendant at its 
home office at Nashville, Tenn., a revival of the policy. This revival certificate 
reads as follows: 

“In consideration of the payment of the required arrears, the above policy 
is hereby revived, subject to all the terms and conditions of the original policy 
herein designated. * * * ; 

“This revival endorsement is void, unless the insured under the original 
policy is alive and in sound health at the date hereof, and no liability whatever 
is assumed for death or disability due to causes originating prior to this date.” 

As will be seen from this revival certificate, it was void in case the insured 
were not in sound health at that date. From the testimony it is evident that the 
insured secured this revival of her policy fraudulently. She stated that she had 
not been treated or examined by any doctor since her policy was lapsed, when 
as a matter of fact she was just out of the Charity Hospital where she had been 


treated for nine days for an incurable disease that she had for many years, 


and from which she died during the month after she signed this written state- 
ment. The only evidence of the revival of the policy is this revival certificate 
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which we mention above, and by its very terms it is void because of the false 
statement made by the insured in the presence of the beneficiary. 

[3-6] The only law cited by counsel for the plaintiff is Act No. 97 of 1908, 
but that can have no application here, as we hold that there was a medical ex- 
amination, but that the defendant can take no steps to void the policy ab initio 
on account of any false representations contained in it because of the fact that 
the application and examination do not appear to have been attached to the pol- 
icy at the time it was issued. See Act No. 227 of 1916. But, while we find 
and hold that the defendant cannot take advantage even of the fraudulent mis- 
representations made by the insured in her application and medical examination, 
the policy was duly lapsed for nonpayment of weekly premiums. The defendant 
required written answers to certain questions before this forfeiture would be 
set aside. The evidence is conclusive that the insured’s statement made for the 
purpose of reviving the policy was fraudulently false. This being true, the revival 
was void. Act No. 227 of 1916 does not apply to the written statement made for the 
purpose of reviving a policy after it lapses for nonpayment of premiums, and we 
find no law denying to the defendant its defense set up as to the fraudulent repre- 
sentation made for the purpose of reviving the policy. 

For the reasons assigned, the judgment appealed from is annulled and re- 
versed, and the demands of the plaintiff are rejected at her costs in both courts. 





ENGE v. JOHN HANCOCK MUT. LIFE INS. CO. No. 28028. 
Supreme Court of Minnesota. March 27, 1931. 
236 Northwestern Reporter 207. 
INSURANCE. 

Soliciting agent appointed by general state agent of foreign life insurance 
company, while taking applications for insurance, is agent of insurer; insurer 
whose agent incorrectly inserted answers to questions in application for life 
policy notwithstanding questions were truthfully answered, held estopped, when 
sued on policy, to assert insured was not in good health at time policies were 
issued (Minn. St. 1927, §§ 3334, 3370, 3396, 3398, 3399, 3412). 

Syllabus by the Court. 
In this, an action to recover on two weekly payment life insurance 
policies, it is held: 
A soliciting agent appointed by the general state agent of a for- 
eign life insurance company to take applications for such insurance, while 

so taking applications, is the agent of the insurer and not of the in- 

sured. When the insured truthfully states the facts but the agent writes 

the answers incorrectly in the application, without the knowledge or 

fault of the insured, the company is not releived from liability in a 

situation such as is disclosed by the evidence. It is estopped from suc- 

cessfully asserting the defense interposed. A reading of the policy by 
the insured was not necessary. 

(For other cases, see Insurance, Dec. Dig. $$ 98, 379[4].) 

Stone, J., dissenting. 

Appeal from District Court, Hennepin County; T. H. Salmon, Judge. 

Action by Olive E. Enge against the John Hancock Mutual Life Insur- 
ance Company. Judgment for the plaintiff, and the defendant appeals. 

\ firmed. 

Snyder, Gale & Richards, of Minneapolis, for appellant. 

P. A. Wells, of Minneapolis, for respondent. 

Hinton, J. 

Defendant appeals from a judgment against it for $825.46. 

_ Defendant is a foreign life insurance company licensed to do business in 
Minnesota, where it has a resident general agent authorized to employ and pay 
soliciting agents to take applications for life insurance. 

One of such agents solicited and secured an application from Edwin Enge 
tor a $408 weekly premium insurance policy. Another such agent about a year 
later solicited and secured an application for a like policy for $297. Each ap- 
plication was in turn sent to the main offices of the company and approved. 
he policies applied for were issued respectively on November 25, 1925, and 


a), 
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December 22, 1926, and delivered to Enge. A copy of the application was not 
attached :to either policy, nor did either policy make any reference thereto. 
Medical examinations were not required or had. Similar policies were also 
taken out on the wife and a baby (since deceased). 

The weekly premium on the first policy was 20 cents and on the second 
policy 15 cents. These premiums were all collected by agents of the com- 
pany from Enge’s death from tuberculosis on July 29, 1927, Plaintiff (insur- 
ed’s wife) was the beneficiary named in each policy. Proper notices and proofs of 
death were made as required in the policies. 

Defendant refused payment on the grounds that insured was not in good 
health at the time of the issuance of the policies; that he had been attended 
by a physician for a serious disease and complaint within two years prior to 
the dates of the delivery of the policies; that at all times subsequent to March 
10, 1922, he had been a victim of pulmonary tuberculosis. The application did 
not contain a question relative to attendance by a physician within two years. 

The policies made numerous references to the health of insured. Among 
others it contained the provision “this policy shall not take effect unless upon 
its date the insured shall be alive and in sound health.” There were also 
statements therein that the agents were not authorized to waive any of its 
terms or conditions or to bind the company by making any promises not con- 
tained in the policy, and that the conditions and provisions of the policy con- 
stitute the entire contract. 

A provision in the policy made it void if the insured “has been attended 
by any physician, within two years before the date hereof, for any serious 
disease, complaint, or operation; or has had before said date any pulmonary 
disease. * * *” These provisions could only be waived “by an endorsement 
in the space for endorsements * * * signed by the secretary.” The policies 
also had noted thereon in large type, “Read: Your Policy Carefully.” In the 
application the agent wrote negtaive answers to all questions that referred 
to sickness or tuberculosis. 

The case was tried to the court without a jury and findings of fact made. 
One of the litigated questions was as to the truthfulness of answers made 
by the insured to questions in the application. The court found that the in- 
sured truthfully answered all questions at the time the application was taken 
and that he told the soliciting agent who asked the questions and filled in 
the answers that he (Enge) had a “bum right lung”; that the soliciting agent 
assured him that that made no difference; that the soliciting agent filled out the 
application in his own handwriting and afterwards requested the insured to 
sign it without reading it to him or requesting or allowing him to do so. 

With reference to the application for the second policy, the court found 
practically to the same effect; that there was no changed physical condition in 
insured from the time of the soliciting, issuance, and delivery of the first 
policy up to the time of the soliciting, issuance, and delivery of the second 
policy. It was also found that the second application was taken in the same 
manner as was the first, the acts and conduct of the agents being the same 
in each instance, except that the second agent referred to the first policy and 
urged the taking out of additional insurance for the protection of Enge’s 
family and assured him it would be all right. These findings had sufficient sup- 
port in the evidence and must stand. 1 Dunnell, Minn. Dig. (2d. Ed.) § 410. 

Pertinent statutory provisions are Mason's 1927 Minn. St. §§ 3334, 3370, 3396, 
3398, 3399, and 3412. 

This court in McAlpine v. Fidelity & Casualty Co., 134 Minn. 192, 158 
N. W. 967, had occasion to comment on the kind of policy here involved, and 
what was there said is applicable here. 

The soliciting agents who secured the applications of Enge were agents of 
the company and not agents of the insured. In Kausal v. Minnesota Farmers’ 
Mutual Fire Ins. Ass’n. 31 Minn. 17, 16 'N. W. 430, 47 Am. Rep. 776, it is 
stated : 


“On principle, as well as from considerations of public policy, agents of 


insurance companies authorized to procure applications for insurance, and to 
forward them to the companies for acceptance, must be deemed the agents of 
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the insurers and not of the insured in all that they do in preparing the ap- 
plications, or in any representations they may make to the insured as to the 
character or effect of the statements therein contained. This rule is rendered 
necessary by the manner in which business is now usually done by the insurers. 
They supply these agents with printed blanks, stimulate them by the promise 
of liberal commissions, and then send them abroad in the community to solicit 
insurance. The companies employ them for that purpose, and the public regard 
them as the agents of the companies in the matter of preparing and _ filling 
up these applications,—a fact which the companies perfectly understand. The 
parties who are induced by these agents to make applications for insurance 
rarely know anything about the general officers of the company, or its con- 
stitution and by-laws, but look to the agent as its full and complete representa- 
tive in all that is said or done in regard to the application. And in view of 
the apparent authority with which the companies clothe these solicitors, they 
have a perfect right to consider them such. Hence, where an agent to procure 
and forward applications for insurance, either by his direction or direct act, 
makes out an application incorrectly, notwithstanding all the facts are correctly 
stated to him by the applicant, the error is chargeable to the insurer and not 
to the insured. [Cases.] 

“After the courts had generally established this doctrine, many of the in- 
surance companies, in order to obviate it, adopted the ingenious device of in- 
serting a provision in the policy that the application, by whomsoever made, 
whether by the agent of the company or any other person, shall be deemed 
the act of the insured and not of the insurer. But, as has been well remarked 
by another court, ‘there is no magic in mere words to change the real into 
the unreal. A device of words cannot be imposed upon a court in place of an 
actuality of fact.’ If corporations are astute in contriving such provisions, 
courts will take care that they shall not be used as instruments of fraud or 
injustice. It would be a stretch of legal principles to hold that a person deal- 
ing with an agent, apparently clothed with authority to act for his principal 
in the matter in hand, could be affected by notice, given after the negotiations 
were completed, that the party with whom he had dealt should be deemed 
transformed from the agent of one party into the agent of the other. To be 
efficacious, such notice should be given before the negotiations are completed. 
The application precedes the policy, and the insured cannot be presumed to 
know that any such provision will be inserted in the latter. To hold that by a 
stipulation, unknown to the insured at the time he made the appliction, and 
when he relied upon the fact that the agent was acting for the company, he 
could be held responsible for the mistakes of such agent, would be to impose 
burdens upon the insured which he never anticipated. Hence we think that if 
the agent was the agent of the company in the matter of making out and 
receiving the application, he cannot be converted into the agent of the insured 
by merely calling him such in the policy subsequently issued. Neither can any 
mere form of words wipe out the fact that the insured truthfully informed 
the insurer, through its agent, of all matters pertaining to the application at 
the time it was made. We are aware that in so holding we are placing our- 
selves in conflict with the views of some eminent courts. But the conclusion 
we have reached is not without authority to sustain it, and is, as we believe, 
sound in principle, and in accordance with public policy. [Cases.]” 

The Kausal Case was decided in 1883, the opinion being written by 
Mitchell, J. It involved a fire insurance policy, but the conclusions therein 
reached are applicable and binding in the instant case. The decision has been 
frequently cited with approval; it is now the well-settled law of this. state. 
3 Dunnell, Minn. Dig. (2d Ed.) § 4717. 

” The syllabi in the case of Otte v. Hartford Life Insurance Co., 88 Minn. 
423, 93 N. W. 608, 97 Am. St. Rep. 532, read as follows: 

“When a foreign life insurance company has a general manager for this 
state, with authority to appoint canvassers to be paid by the manager, such convas- 
ser, while engaged in taking applications on blanks furnished by the company, is 


the agent of the insurer, and his acts within his apparent authority are binding 
upon it, . 
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“Where such an application is made out by the solicitor, and the insured 
truthfully states the real facts, but the agent writes down his answers incor- 
rectly, and the insured signs the application without knowledge of the fraud, 
in reliance upon the good faith of the agent, the insurer is not relieved from 
the liability contract in the policy issued thereon, even though there is a pro- 
vision in the application attached thereto that the statements of the insured 
therein shall be considered as warranties. 

“In such case the acceptance of the policy, with the application attached, 
does not require the insured to institute an investigation into its provisions, 
or the conditions upon which it was issued, to ascertain whether the agent has 
acted in good faith, since, under such circumstances, the insured may rely upon 
the presumption that he has been honestly dealt with by the insurer.” 

Knowledge of the agent that Enge had pulmonary tuberculosis became the 
knowledge of the company. It cannot escape liability because an untruthful an- 
swer as to the ailment was improperly written in the application by its agent 
without insured’s knowledge and with no intention on insured’s part to de- 
ceive the company. The insurer cannot shield itself behind the wrongdoing of 
its agent, The circumstance that the acts referred to in the Otte Case differed in 
form from those here involved, and that the application was attached to the 
Otte policy, is of no moment. The same rule and reasoning applies. 

To the same effect is Mack v. Pacific Mutual Life Ins. Co. 167 Minn. 
53, 208 N. W. 410, 413, in which it is stated: 

“If the authorized agent of the company incorrectly wrote this negative 
answer in the application, and the insured was innocent thereof, then the mis- 
statement was not that of the insured who had orally disclosed the truth, but 
that of the insurer. The policy cannot be avoided on the theory that such 
statement is a material misrepresentation of the insured.” 

Also see Jepson vy. Central Business Men’s Ass'n, 168 Minn. 19, 209 N. W. 
487; Whitney v. National Masonic Accident Ass’n, 57 Minn. 472, 59 N. W. 
943; Otte v. Hartford Ins. Co., supra; Zimmerman v. Bankers’ Casualty Ins. Co., 
138 Minn. 443, 165 N. W. 271; Mack v. Pacific Mutual Life Ins. Co., supra; 
Kearns v. North American Life & Casualty Co. 150 Minn. 486, 185 N. W. 
659, 662; Kelly v. Citizens’ Mutual Fire Ass’n, 96 Minn. 477, 105 N. W. 675; 
32 C. J. 1323, § 574, and 1333, § 601; 14 R. C. L. 1174; 3 Dunnell, Minn. Dig. 
(2d Ed.) § 4681 and cases cited. 

On principle and authority and in all good conscience the company is es- 
topped from successfully asserting the defense interposed; it cannot thus es- 
cape liability under the policy. Parsons v. Lane, '97 Minn. 98, 106 N. W. 485, 
41. R. A. (N. S.) 231, 7 Ann. Cas. 1144; Clark v. Dye, 158 Minn. 217, 226, 
197 N. W. 209; Draper v. Oswego County Fire Relief Ass’n, 190 N. Y. 12, 
o2 N. E. 755: 32 C. J. 1343,-§ 618. 

The suggestion that the agent and Enge “agreed” orally that, although the 
insured had pulmonary tuberculosis in an advanced state, his life would be 
insured notwithstanding, lacks merit. An agreement contemplates a_ meeting 
of the minds on a proposition. One cannot make an agreement alone; both musi 
understand the agreement alike, and must assent to that agreement. 2 C. J. 979. 
There was no agreement here. Enge answered the questions truthfully; he had the 
right to and doubtless did believe that the insurer’s agent had inserted the correct 
answer, “Yes,” in the application with a statement as to the ailment. It was Enge’s 
first experience in applying for insurance. He had no knowledge of what the pro- 
visions of the policy would be. After he had advised the agent that he had ‘a bum 
right lung,” a statement by the agent that that made no difference would only con- 
firm Enge’s justifiable presumption that his answers were being correctly re- 
corded in the application. 

The knowledge secured by the agent taking the first application was knowl- 
edge of the company and continued as such up to and after the taking of the 
application for and the issuance of the second policy, and until Enge’s death. 

Defendant cites the case of Shaughnessy v. N. Y. Life Ins. Co., 163 Minn. 
134, 203 N. W. 600. It is in no way in conflict with the holdings of the cases 
above cited; it does not change the rule in Otte v. Hartford Life Ins. Co. and 
Mack v. Pacific Mutual Life Ins. Co., supra. In the Shaughnessy Case the 
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insured knowingly, wilfully, and intentionally gave wrong answers to ques- 
tions for the purpose of deceiving the insurance company. 

The insurance company (because of the knowledge of its agents) knew 
that Enge had pulmonary tuberculosis; that a negative answer in that regard 
appeared in the application; that Enge did not know that such answer had been 
inserted and had no intention of deceiving the company. With that knowledge 
it collected all the weekly payments until Enge’s death. Payment cannot be 
avoided because the policy issued contained the statements upon which the 
defense is predicated. 

We have carefully examined the cases cited by appellant; they are readily 
distinguishable from those that are here controlling. Full consideration has 
been given to all the arguments advanced; we find no grounds for reversal. 

Judgment affirmed. 

Stone, J. (dissenting). 

The decision below, affirmed here, puts the case into this anomalous shape: 
The insured and the insurer’s agent in effect agreed, orally, that, although 
Enge had pulmonary tuberculosis in an advanced stage, his life would be in- 
sured notwithstanding. The insured and defendant then contracted in writing 
that there should be no insurance at all unless upon the date of the policy 
the insured was “alive and in sound health.” He was not in sound health, then 
nor at any moment of the determinative period. 

I submit that the policy never became effective as a contract. The in- 
surer’s promise was “not absolute, but conditional, * * * the existence of 
life and sound health in the insured on the date of the policy is the condition 
upon which the promise is made. It is the fact of the sound health of the 
insured which determines the liability of the defendant, not his apparent health, 
or his or any one’s opinion or belief that he was in sound health.” Murphy 
v. Metropolitan Life Ins. Co., 106 Minn. 112, 113, 118 N. W. 355, 356. The 
short but complete answer to all the argument for plaintiff “is that the policy 
never issued as an obligation of the company, because the intestate was not 
in ‘sound health’ when the application was made or when the policy issued.” 
Carroll v. Metropolitan Life Ins. Co., 258 Mass. 249, 154 N. E. 757, 759. 

There is no question at all that the soliciting agent was the agent of the 
insurer. In devoting so much attention to proving what all admit, the real 
problem is overlooked; the failure being, it seems to me, to appreciate the 
fact that we are dealing with a condition precedent rather than a mere represen- 
tation or warranty. The distinction between them “in connection with a con- 
tract is plain.” Fondi vy. Boston Mutual Life Ins. Co., 224 Mass. 7, 112 N. E. 
612, 613. “A condition precedent, as known in the law, is one which is to be 
performed before the agreement of the parties becomes operative. A condition 
precedent calls for the performance of some act or the happening of some 
event after the contract is entered into, and upon the performance or happening 
of which its obligation is made to depend.” Chambers vy. Northwestern Mutual 
Life Ins. Co., 64 Minn. 495, 67 N. W. 367, 368, 58 Am. St. Rep. 549. See also 
Redman v. Aftna Insurance Co., 49 Wis. 431, 4 N. W. 591; Annotation, 59 
\. L. R. 612. “There is a general agreement * * * that a condition precedent 
s one that is to be performed before the agreement becomes effective.” Mumaw 
v. Western & S. L. Ins. Co., 97 Ohio St. i, 119 N. E. 132, 135. 

xcept for the answers to the two or three questions involved, there is no 
suggestion that Enge was deceived as to the contents of the application. After all, 
it was his application and not that of the agent. It was his offer to purchase 
insurance from defendant. The concluding stipulation of that offer, the one 
immediately preceding the signature of Enge, is that “this policy shall not take 
effect unless upon its date the insured shall be alive and in sound health, and 
the premium duly paid.” So the insured got just the kind of a policy for which 
he applied, and it becomes immaterial whether he read it or not. 

_ Among other things, the policy contains a provision making it incontestable 
after two years, The decision of the majority makes that provision surplusage, 
ior as the policy is now construed it was incontestable from date. 

Ot course, a condition precedent may be waived but it is elementary in the 


iw of insurance, as well as one of the conditions clearly appearing from both 
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the applications and the policies now before us, that no agent had the power 
to waive a condition precedent. The insurer was acting not only within its 
simple rights, but also in plain obedience to public policy in taking every pos- 
sible precaution to avoid insuring the lives of persons already afflicted with an 
incurable and fatal malady. But, if the majority opinion is sound, any agent 
soliciting industrial insurance, where medical examination is not required, may 
compel the insurance company, in spite of its plain and ‘definite refusal to be 
bound by anything of that kind, to insure a life already doomed by cancer 
or other equally fatal disease. 

In this case, the simple.fact is that the contract issued by defendant, as 
applied for and accepted by Enge, conditioned its going into effect upon the 
existence at its date of sound health. That condition was not fulfilled. In con- 
sequence there never was a contract, to say nothing of liability under it. The 
only cause of action is for the recovery of the premiums paid with interest. 

Notwithstanding the technical argument about the supposed necessity for 
an actual meeting of the minds as between applicant and agent, I submit that 
the decision makes paramount and controlling what in legal result was a mere 
oral agreement between the insured and the insurer’s agent, which the agent 
had no authority to make, as against the written contract of the insured and 
the insurer itself. Thus, it seems to me, we ignore in one ruling an elementary 
principle of the law of agency and another of that of contracts and evidence. 
It is still the law that an insurance policy is a contract, not to “be altered or 
contradicted by parol evidence’; and that it is “reasonable for insurance com- 
panies to make it matter of condition in their policies that their agents shall 
not be deemed to have authority to alter or contradict the express terms of 
the policies as executed and delivered.” Northern Assurance Co. v. Grand View 
Bide. Ass'n, 183 U. S: 308,22 S: Ct. 133, 153, 46° L. Bak 213, 255. 


WILLIAMS v. PENN MUT. LIFE INS. CO. No. 29381. 
Supreme Court of Mississippi, Division B. April 20, 1931. 
133 Southern Reporter 649. 
1. INSURANCE 

No change of beneficiary can be made without original beneficiary’s consent, 

where policy does not reserve right to change. 
Syllabus by the Court. 

Where a life insurance policy is executed payable to named _ benefi- 
ciaries without reserving to the insured the right to change beneficiaries, no 
change can be made during the life of the policy without the consent of the 
beneficiary. Mutual Ben. Life Ins. Co. v. Willoughby, 99 Miss. 98, 54 So. 
834, Ann. Cas. 1913D, 836. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE. 

Beneficiary named in life policy acquires no vested rights until insured’s death, 

where policy authorizes change of beneficiary by insured. 
Syllabus by the Court. 

Where a policy authorizes a change of beneficiary by the insured, the 
beneficiary named in the policy acquires no vested right in the policy 
until the maturity of the policy or the death of the insured. Bank of 
Belzoni v. Hodges, 132 Miss. 238, 96 So. 97. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

3. INTERPLEADER. 

Where insurance company interpleaded rival claimants and newly joined claim- 
ant sought greater recovery than campany admitted, discharge of insurance com- 
pany before issues were made up was error. 

Syllabus by the Court. 

Where an insurance company is sued upon the policy by a person 
named therein as beneficiary, and another person, to the knowledge of the 
company, claims to be the beneficiary, and such insurance company under- 
takes to interplead the parties under section 564 of the Code of 1930, 
and such claimant being brought in by summons claims more than the 
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declaration by the original plaintiff claims as being due upon the policy, 

such amount being greater than that admitted by the answer of the de- 

fendant company, it is error to finally discharge the company against 
claims of either of the interpleaded parties before issues are made up and 
decided. In such case the company is not a disinterested stakeholder. 

(For other cases, see Interpleader, Dec. Dig. § 11.) 

Appeal from Circuit Court, Pearl River County; J. Q. Langston, Judge. 

\ction by Mrs. Trinity Tourne Williams against the Penn Mutual Life In- 
surance Company, in which Mrs. May L. Williams was joined as a party on 
petition of the defendant for interpleader. From a judgment discharging de- 
fendant insurance company, May L. Williams appeals. 

Reversed and remanded. 

Hathorn & Williams, of Poplarville, for appellant. 

J. M. Morse, of Poplarville, for appellee. 

ETHRIDGE, P. J. 

Mrs. Trinity Tourne Williams filed a declaration in the circuit court of 
Pearl river county against the Penn Mutual Life Insurance Company upon a 
policy of insurance in which she had been made a beneficiary together with two 
children of Kobert J. Williams, alleging that on the 20th day of April, 1917, 
the defendant insurance company issued a policy upon the life of Robert J. Wil- 
liams for the sum of $12,000, which policy provided for change of beneficiaries, 
and that the original policy named Mrs. May L. Williams, the then wife of the 
insured, Granville Hollie and Nellie Edwina Williams, children of the said in- 
sured, in equal shares; that afterward on September 16, 1926, the said Robert J. 
Williams, exercising the rights reserved by him as shown by the said policy to 
change the beneficiaries, changed the beneficiaries so as to make Trinity Tourne, 
as Mrs. Trinity Tourne Williams was then known, a beneficiary together with 
the two children; that afterward on the 9th day of December, 1929, Robert J. 
Williams changed the beneficiaries making the said policy payable to his exe- 
cutors, administrators, or assigns; that on the 10th day of December, 1929, 
Robert J. Williams again changed the beneficiaries so as to make the said policy 
payable to the plaintiff, who was then the wife of Robert J. Williams, and the 
two children; that the insured, Robert J. Williams, executed a premium note in 
the sum of $2,303.20, and further borrowed from the defendant the sum of $4,- 
600; and that there was due on the said loans as interest at the time of the 
death of Robert J. Williams $21.88 on the premium note and $52.13 on the loan 
note, making a total amount due the defendant at the time of the death of the 
said Robert J. Williams, of $6,977.21, and after deducting the said amount from 
the amount due under the terms of the policy there remained an amount due 
the beneficiaries of $5,055.19. It was further alleged that Robert J. Williams de- 
parted this life Feburary 27, 1930, while the policy was in full force and effect, 
and that the company was indebted to the plaintiff in the sum of one-third of 
$5,055.19; and that the defendant had already paid the other beneficiaries their 
part, and the amount due her was long past due and the defendant had failed 
and refused to pay the plaintiff the sum of her interest which was $1,685.07, and 
she demanded judgment for said amount with interest from the 27th day of 
February, 1930. 

A copy of the policy was attached to the declaration and contained a pro- 
vision, as shown by the exhibit, which reserved to the insured “full power, while 
this policy is in force and not previously assigned, to change the present bene- 
ficiary or beneficiaries, such change to be made by instrument in writing and to 
take effect only upon its indorsement upon the policy by the Company at its 
Home Office.” 

The defendant being served with process came into court and filed an affi- 
davit in which it admitted the issuance of the policy sued on, the amount of the 
premium note, and the loans therein alleged, and that it was due the money, but 
set up in the affidavit that Mrs. May L. Williams, through her attorneys had 
served notice upon the insurance company that Mrs. May L. Williams claimed 
to be one of the beneficiaries in said policy, and that if the company paid the 
money to Mrs. Trinity Tourne Williams it would do so at its peril; and the 
insurance company offered to pay the money into court, stating that it was not 
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interested in the contest between Mrs. May L. Williams as the claimant and 
Mrs. Trinity Tourne Williams as a beneficiary in said policy, and asked that 
it be discharged under section 569 of Hemingway’s 1927 Code, and that inter- 
pleader be had between Mrs. May L. Willliams and Mrs. Trinity Tourne Wil- 
liams, and that process issue for that purpose. Accordingly, process was issued 
to the appellant, Mrs. May L. Williams, under said affidavit and statute, and 
an order was entered by the court directing Mrs. May L. Williams to be sum- 
moned and appear on the 17th day of November, 1930, to maintain or relinquish 
her claim against the defendant, and directing that the clerk of the court be 
appointed custodian of the money paid into court, which was $1,741.12, and 
that upon the said Penn Mutual Life Insurance Company paying the said amount 
to the clerk aforesaid it should be discharged from all liability to either of the 
other parties, in respect to the subject of the action. 


Mrs. May L. Williams appeared and moved to set aside the order discharg- 
ing the Penn Mutual Life Insurance Company on payment of money into court, 
which had been done, and set up that in 1907 the said Robert J. Williams took 
a ten-year convertible term policy upon his life in the said company, in which 
she and the two children referred to above were beneficiaries, and that the 
policy did not authorize any change of beneficiaries, and that she became vested 
with the rights of a beneficiary which could not be divested without her consent, 
and that she had never consented to any change in the beneficiary; that said 
nolicy issued in 1907 was for the principal sum of $12,000, and that in April, 1917, 
the said Robert J. Williams surrendered the original policv and took a_ policy 
of twenty-year term payable to herself and the said two children as beneficiaries 
therein, and that this policy likewise had no provision for a change of bene- 
ficiary by Robert J. Williams, and neither did the application for the policy, 
which was made a part thereof, have any such stipulation or provision in it; 
that she had never consented to the change of beneficiary and had never con- 
sented to the assignment of the policy as security for any loan on said policy; 
and that she was entitled to the sum of $4,000, and not merely entitled to the 
$1,741.12 paid into court; that the defendant life insurance company was a 
necessary party defendant to any suit by her to establish her claim to the pro- 
ceeds of the insurance policy, and that it was not a disinterested stakeholder 
entitled to interplead in the manner and in accordance with the statute referred 
to and in accordance with the order of the court moved to be set aside. 

The allegations of the affidavit were denied in material particulars and an 
accompanying answer, as an exhibit thereto, in answer to the affidavit to the 
insurance company in which the rights and claims of Mrs. May L. Williams were 
set up and which, in effect, but with more elaboration and detail, challenged 
the theory of defendant insurance company, and made an exhibit to the said 
answer a copy of the original policy issued in 1907, and also a copy of the policy 
issued April 20, 1917, according to her version thereof, but the policies made 
exhibits to the answer of Mrs. Mav L. Williams, although the last one bears 
the same date as the policy made exhibit to the declaration of Mrs. Trinity Tourne 
Williams, did not contain a provision for change of beneficiary. 

The ten-year term policy first issued to Robert J. Williams, and in which 
Mrs. May L. Williams and the two children above mentioned were named as 
beneficiaries, contained several options at the expiration of the ten-year period, 
and on option at any time within five years from the issue of this policy that 
the insured might exercise. One of the options was the privilege of continuing 
the insurance policy issued in 1907 tor successive periods of ten years each up 
to and including the insuring age of fifty-five years, with out re-examination, 
the premiums for the new period to be payable each year on the dates above 
specified and to be throughout such period at the rate corresponding to the at- 
tained age of the insured, in accordance with the table printed upon the back of 
the policy. _ Another provision was that the insured or legal holder of the policy 
had the privilege to surrender and exchange the same up to and including the 
insuring age of sixty-five, while it is in force by the payment of premiums there- 
on in cash, and without re-examination, for a life or endowment policy of not 
greater amount, the new policy to run from the date of surrender of this policy, 
and at the rate of premiums then chargeable on policies of such class for age 
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attained, or any part of this policy may be changed proportionately according 
to this method. This policy also contained other provisions, among which is 
the participation in the earnings of the company, and the cash surrender and loan 
value, and for the issuance of a nonparticipating paid-up term policy, and pro- 
vided that should any indebtedness exist it shall be deducted from the cash sur- 
render value of the policy and the other values shall be diminished proportionately. 

The policy for twenty years issued April 20, 1917, made an exhibit to Mrs. 
May L. Williams’ answer, recited that “this policy is issued in the place of one 
bearing the same number and dated Dec. 31, 1907, which policy has been re- 
leased and canceled and this new policy is to have the same priivileges as if 
issued Dec. 30, 1907.” a 

The appellant proceeds upon the idea in the allegations that neither the policies 
nor the application for the said policies reserved to the insured the right to change 
beneficiaries, and that not having such right in the terms of the policy a change 
of beneficiaries could not be made. The appellant also procceds upon the idea 
that the original policy issued December 31, 1907, could not be surrendered, and 
no option other than the continuation of the policy for successive terms could 
be made by Robert J. Williams without her consent. Apparently she contends 
that inasmuch as the original policy issued had no right to change the beneficiaries 
reserved therein to Robert J. Williams that it would require her consent for 
him to exercise the options given under the policy originally issued, and that he 
could not on the expiration or surrender of that policy accept a policy with a 
right of change of beneficiary, without her consent. 

[1, 2] We think that the original policy issued December 31, 1907, gave to 
the insured or the legal holder the option of converting that policy into another 
and different kind or character of policy, and that the exercise of that right, 
under the terms of the policy, was not dependent upon the consent of the bene- 
ficiaries originally named therein. At the expiration of the ten years the policy 
would lapse and cease to exist unless one of the options was exercised, and if 
the option was exercised an additional premium or an ‘increase of premium 
rates would necessarily have to be made to continue the insurance in force, but 
no medical examination would be required to obtain any of the policies named 
in the privileges in the original policy. Consequently we think that if the policy 
‘issued on April 20, 1917, contained a provision reserving a right to change bene- 
ficiaries, and if the beneficiaries were in fact changed bv Robert J. Williams in 
pursuance of such authority and in the manner provided in the policy, that the 
position of the appellant as against the insurance company for the additional 
amount, the difference between $1,741.12 and the $4,000 claimed, cannot be main- 
tained. However, if the policy then issued did not contain a right to change 
the beneficiaries, then the beneficiaries named therein, Mrs. May L. Williams 
and ‘the two children, could not be changed by the company and the insured 
during the life of the policy, without getting the consent of Mrs. Mav L. Wil 
liams. It is settled law in this state that the beneficiary named in the policy 
acquires an absolute vested interest therein unless the policy of the application 
thereof reserved the right to change the beneficiary named in the policy. Jackson 
Bank v. Williams, 77 Miss. 398, 26 So. 965, 78 Am. St. Rep. 530; Grego v. Grego, 
78 Miss. 443, 28 So. 817; Johnson v. Bacon, 92 Miss. 156, 45 So. 858: Mutual 
Benefit Life Ins. Co. v. Willoughby, 99 Miss. 98, 54 So. 834, Ann. Cas. 1913D, 
836. But where the right is reserved in the policy to change the beneficiary the 
beneficiary has no vested right until the death of the insured, and the insured 
may by specifically changing the beneficiary do so, or it may be changed by 
hvpothetically pledging the policy as security for loan or by assignment. Lamar 
Life Ins. Co. v. Moody, 122 Miss. 99, 84 So. 135; Bank of Belzoni v. Hodges, 
132 Miss. 238, 96 So. 97. 


[3] This being true, and the allegations of the motion and the answer filed 
by Mrs. May L. Williams as above stated showing that she claimed. and under 
her theory if established would he entitled to, $4,000 instead of the sum paid into 
court, the insurance company did not stand in the attitude of 


r 1 a disinterested 
stakeholder. The company was affected and interested in 


the controversy be- 


tween Mrs. May L. Williams and itself as well as in the contest between Mrs. 
Trinity Tourne Williams and Mrs. May L. Williams. 


Consequently the court 
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erred in entering an order discharging the insurance company from further lia- 
bility to either of the parties claiming the fund. It is true that the declaration 
filed by Mrs. Trinity Tourne Williams, if that were all that was involved, would 
permit this to be done, but the insurance company must have known that Mrs. 
May L. Williams was claiming more money than it tendered into court, and 
the order discharging the insurance company was prematurely entered. When 
the pleadings are made up between the interpleaders, and that shows that the 
sum or amount due by the defendant is not in dispute by either the intervening 
or interpleading claimant, it sould be discharged; but where the party summon- 
ed into court makes a claim for a greater amount against a defendant than the 
original plaintiff made and it flows out of the same contract or transaction, the 
defendant is not a disinterested stakeholder, but is subject to a contest for lia- 
bility greater than it admits to be due. 

In McAlister Bros. & Co. v. Sanders, 107 Miss. 283, 65 So. 249, it was held 
‘that the statute, section 564, Code of 1930, was a substitute for interpleader in 
equity and was governed by the same rules, and that it must be a disinterested 
stakeholder not interested in the further contest of the liabilities or the rights 
of the parties. 

Inasmuch as the judgment entered by the circuit court, as it appears from 
the record, would absoluteiy discharge the defendant from further liability on ac- 
count of the policy involved, it was a final judgment, and an appeal would lie 
therefrom although the controversy between Mrs. Trinity Tourne Williams and 
Mrs. May L. Williams had not been concluded. We are of the opinion that the 
court below erred in refusing to set aside the judgment discharging the garnishee, 
but that it should have set aside such judgment and had issue made up to de- 
termine the question by proper pleadings and by the trials of the issues involved 

Reversed and remanded. 


WILLIAMS v. PEOPLE'S ‘LIFE & ACCIDENT INS. CO. No. 21394. 

St. Louis Court of Appeals. Missouri. March 3, 1931. 

Rehearing Denied March 19, 1931. 
35 Southwestern Reporter (2d) 922. 
1. INSURANCE. ae ; ; : 
Sister-in-law of insured, procuring issuance of industrial policy of which she 
was beneficiary, and premiums of which were paid by herself or husband, had no 
insurable interest in life of brother-in-law. 

The sister-in-law was in no way dependent upon the insured for sup- 
port or maintenance, and there was no relation of creditor and debtor ex- 
isting between them. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 
2. INSURANCE. 

Policies on life of insured, procured by beneficiaries having no insurable in- 
terest in insured’s life, are void as against public policy. 

(For other cases, see Insurance, Dec. Dig. § 119.) 
3. INSURANCE. 

Beneficiary of void insurance policy, contrary to public policy, cannot recover 
from insurer on theory of waiver or estoppel. 

(For other cases, see Insurance, Dec. Dig. § 117.) 
4. INSURANCE 

Beneficiary procuring policy must have insurable interest in life of insured, 
even in small industrial policy. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

Appeal from St. Louis Circuit Court; Harry E. Sprague, Judge. 
, Action by Annabelle Williams against the People’s Life & Accident Insurance 
Company. Judgment for plaintiff, and defendants appeal. 
Reversed. 
Martin Farrow, of St. Louis, for appellant. 
J. P. Griffin, of St. Louis, for respondent. 
NIpper, J. 
This is an action instituted before a justice of the peace, in the city of St. 
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Louis, to recover on an industrial insurance policy for $198. Plaintiff recovered 
in the justice court, as well as in the circuit court, and defendant has appealed. 
There was a judgment for $342, which included interest, penalty, and attorney's 
tees. 

The policy was issued on the life of William I. Williams on the 22d day of 
August, 1927. Insured died on the 21st day of March, 1928, Plaintiff was the 
wife of one of insured’s brothers, John Williams. The insured was 20 years old 
at the time the policy was taken out, and was 21 years old when he died. 

The evidence discloses that he was feebleminded, and never worked except 
around the house, and never attended school very much. Plaintiff, 4er husband, 
and his other brothers and sisters took care of him after his father’s death. Plain- 
tiff’s evidence discloses that defendant’s agent, who visited her home frequently, 
wrote the policy of insurance; that he had seen this boy around the place at 
different times. The evidence also discloses that plaintiff signed the application 
for the insured, and the policy was issued while he was away from home, naming 
plaintiff, a sister-in-law, as the beneficiary. There is some evidence in the record 
tending to show that defendant’s agent knew that the insured was not present 
at the time the application was signed, and, of course, knew that the plaintiff, 
who was named as beneficiary, was the wife of one of insured’s brothers. The 
evidence also discloses that plaintiff's husband either paid the premiums or fur- 
nished her the money with which to pay them, and insured had nothing to do 
with paying the premiums. The policy also contained the usual facility of pay- 
ment clause. Defendant paid into court the amount of premiums which had been 
paid on the policy. 

[1] It is unnecessary to discuss the further provisions of the policy, or to de- 
tail the evidence offered either by plaintiff or defendant further than what we 
have already stated. In our opinion, plaintiff cannot recover, as it seems to be 
thoroughly settled by the laws of this state that, under such a state of facts as 
we have detailed, plaintiff had no insurable interest in the life of the insured, 
and the court erred in refusing to direct a verdict for the defendant as requested. 

In Reynolds v. Prudential Insurance Co., 88 Mo. App. 679, the court held 
that adult brothers, neither dependent upon the other, had not from the mere 
relationship an insurable interest in the life of each other. 

In Ryan v. Metropolitan Life Insurance Co., 117 Mo. App. 688, 93 S. W. 347, 
the court held that the beneficiary in a life insurance policy, procured by him- 
self, upon the life of his cousin, could not recover on the death of the insured, 
because the beneficiary had no insurable interest in the life of the deceased, and 
the contract was void as against public policy. 

[2] Such policies are treated as wages on human life, and are void. See Lee 
v. Assurance Society, 195 Mo. App. 40, 189 S. W. 1195: Singleton v. Insurance 
Co., 66 Mo. 63, 27 Am. Rep. 321; Whitmore v. Supreme Lodge, 100 Mo. 36, 13 S. 
W. 495. 

_ If insured had taken out this policy and paid the premium thereon, we would, 
of course. have been confronted with a different situation, but the beneficiary 
secured the issuance of the policy, and she, or her husband, paid the premiums 
thereon. She was in no way dependent upon the assured for support or main- 
tenance. and as to relationship was only a sister-in-law. There was no relation of 
on or creditor and debtor, existing between insured and his sister-in- 
aw. 

_ We are not undertaking to define what may constitute an insurable interest 
in all cases, but it is clear that under all the authorities plaintiff had no insur- 
able interest in the life of her deceased brother-in-law. 


_ [3] Plaintiff, however, insists that defendant is estopped from invoking the 
defense of want of insurable interest in this case. However, transactions like 
this one, being contrary to public policy, are absolutely void, and plaintiff can- 
not recover upon the theory of waiver or estoppel. Mathes v. Westcl i 

: } Z ‘ . Me S Vv. stchester Fire 
Ins. Co. (Mo. App.) 6 S.W.(2d) 66, 67. 

[4] It is suggested that, in small industrial policies of this character. it is 
not necessary for the heneficiary to have an insurable interest, because such policies 
are generally small and intended to take care of the insured in his last sickness 
ae to pay his funeral expenses. There is authority for this contention. The 
Nentucky Court of Appeals so held in Smith v. National Life & Accident Insur- 
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ance Co., 216 Ky. 401, 287 S. W. 928. However, the courts of this state make no 
distinction, as the case of Ryan v. Metropolitan Life Insurance Co., supra, was 
based upon an industrial policy very much like the one in question, for the sum 
of $201. 
The judgment is accordingly reversed. 
Haid, P. J., and Becker, J., concur. 
MASSON v. METROPOLITAN LIFE INS. CO. No. 17004. 
iNansas City Court of Appeals. Missouri. Dec. 1, 1930. 
‘ Rehearing Denied Jan. 5, 1931. 
Certiorari Denied March 2, 1931. 
36 Southwestern Reporter (2d) 118. 





1. INSURANCE. 

Physician’s statement regarding cause of death, as part of proofs of death, 
retained by beneficiary until brought to light by notice to produce, held not 
within rule making statements binding. 

Having answered that beneficiary failed to make proofs, insurer 
should not be permitted to claim blank form filled up by attending 
physician and retained by beneficiary until insurer’s notice to produce 
was proof of death within meaning of rule that statements in proofs 
of death as to cause thereof and other matters furnished insurer by 
beneficiary are conclusive and binding unless explained. Beneficiary 
not having furnished proofs, there was no evidence on which to base 
contention that beneficiary was bound by statements contained in paper 
signed by attending physician. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

2. INSURANCE. 

Insurer had burden to show insured, when applying for reinstatement, made 
misrepresentations respecting health. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

7. INSURANCE. 

Burden was on insurer, claiming lite policy was not operative because of 
misrepresentations, to prove tender of premium to insured’s administrator, not 
beneficiary. 

It was provided in reinstatement application that, if representa- 
tions therein are in any respect untrue, insurer shall, for two years 
from reinstatement, be under no liability except it shall return to insured 
or his personal representative all premiums paid since reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

8. INSURANCE. 

Insurer not having shown tender of premium to insured’s administrator, 
vexatious refusal to pay policy held properly submitted to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

9. INSURANCE. 

Where insured died June 2 of acute disease that develops rapidly, and 
appeared healthy to lay witness until May 30, whether he had disease May 26 
held for jury, notwithstanding physician’s statements in alleged proofs of death 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

10. INSURANCE 

Statute regarding effect of misrepresentations in obtaining policy held ap- 
plicable to misrepresentations in securing reinstatement, though application lim- 
ited liability in such cases to return of premiums (Rey. St. 1919, § 6142). 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

11. INSURANCE. 

Evidence sustained verdict for amount of life policy, penalties, and attorneys’ 

fees. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from Circuit Court, Buchanan County. 

“Not to be officially published.” 
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Suit by Ida G. Masson against the Metropolitan Life Insurance Company. 
From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

John C. Landis, Jr., and John C. Landis, HI, both of St. Joseph, for ap- 
pellant. 

Mytton & Parkinson and Miles Elliott, all of St. Joseph, for respondent. 

CAMPBELL, C. 

This is a suit upon a policy of life insurance in the sum of $1,000, issued 
by defendant to Burtin F. Masson, in which plaintiff, the assured’s wife, 1s 
named as beneficiary. Plaintiff recovered judgment for the amount of the policy, 
penalties, and attorney’s fees, and defendant appeals. 

Appellant has not made attack upon the petition, and reference to its al- 
legations is, at this time, unnecessary. 

Counsel for appellant conceded that plaintiff made a prima facie case, and 
we will not at this time state in detail the evidence offered by her. At the 
close of the plaintiff's case the defendant, after moving unsuccessfully for a 
directed verdict, introduced evidence tending to show that the policy in suit 
lapsed for the nonpayment of the premium due on the Ist day of March, 1927; 
that reinstatement was applied for by assured on May 26, 1927, at which time 
the insured paid the premium then due in the sum of $22.08; that in the applica- 
tion for reinstatement it is stated that insured was then in sound health and 
that he had not had any illness or injury since the issuance of the policy, and 
that in event of untrue answer or statements therein the reinstatement would 
not be effective until two years thereafter, except that defendant shall return 
to the insured, or his personal representative, all premiums paid since the date 
of reinstatement. It is claimed by defendant that its evidence showed that at 
this time insured was suffering from inflammation of the brain and that he 
died of that disease on the 2d day of the following June. Apart from expert 
testimony as to the possible duration of that disease, the only evidence, if 
such it may be called, tending to show that insured, at the time of reinstatement, 
was suffering from inflammation of the brain and that he died of that disease 
is contained in Defendant’s Exhibit B. Defendant offered portions of the plain- 
tiff's deposition in which it is stated that on the day following the death of 
her husband she went to defendant’s office in St. Joseph and there received 
blank proofs of death; that one of those blanks was filled and signed by the 
physician who attended her husband in his last illness; that afterwards on the 
same day she took them back to the office of the defendant and tendered them 

the person in charge and that said tender was refused. 

The physician attending assured in his last illness, as defendant’s witness, 
testified the insured called at his office on May 19, 1927, and that subsequent 

that time, the exact time not being stated, he treated insured professionally 
ntil the time of his death; that he did not know whether he prepared Exhibit 
I} at the request of plaintiff or at the request of a representative of de- 
fendant. The exhibit, over the objection of plaintiff, was admitted in evidence 
is therein recited that the insured died on June 2, 1927; that the cause 
h was inflammation of the brain; that he continuously suffered there- 
rom during a period of twelve days immediately preceding his death. and 
that said attending physician was first called to visit decedent on May 20, 1927. 

[1] Appellant seeks to invoke the well-established rule that statements in 
proofs of death as to the cause of death, etc., furnished an insurance company 
by a beneficiary are conclusive and binding unless explained. State ex rel. 
Thomas v. Trimble, 303 Mo. 266, 280, 259 S. W. 1052. The rule stated seems 
o be well established, but the question in this case is, Does the proof (Ex- 
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ubit B) bring the case within the rule? There is no evidence that plain- 
iff furnished the proof referred to or any proofs to defendant. On the con- 
trary, it is shown that she tendered proofs and that the same were refused. 
There is no evidence that defendant or any of its representatives ever had any 
knowledge of the statements contained in Exhibit B until during the trial of 
the cause. 

In this connection, the defendant’s amended answer is important. It is 
therein alleged that it was plaintiff's duty, under the terms of the policy, to 
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furnish proofs of death on forms provided by defendant, that defendant did 
furnish the forms, but that plaintiff “failed and refused to present said proofs 
to this defendant.” Having answered that plaintiff had failed to make proofs, 
defendant ought not be allowed to claim that the blank form filled up by the 
attending physician and retained by plaintiff until it was brought to light by 
the defendant’s notice to produce is proof of death within the meaning of the 
decisions referred to. Plaintiff did not furnish proofs of death to the de- 
fendant, and there is therefore no evidence on which to base the contention 
that plaintiff is bound by the statements contained in the paper signed by the 
attending physician, and which was never in the custody or possession of de- 
fendant. The exhibit, in the circumstances, was nothing more than the ex 
parte statement of defendant’s witness. ; 

In 22 C. J. 308, it is said: “Where a document is of a character ordinarily 
delivered to another person, but it has never been delivered, it may fairly be 
contended that statements therein were in effect never made, and hence do not 
constitute admissions which are receivable in evidence.” 

[2] Appellant contends the burden of proof was on plaintiff to show that 
the insured was in sound health at the time of reinstatement. The defense 
is an affirmative one, to the effect that insured made false representation as to 
his health, and the burden was on defendant to make out its defense. Burgess 
v. Pan-American Life Insurance Company (Mo. Sup.) 230 S. W. 315, 321. 

[3, 4] Defendant’s witness, the attending physician during the last illness 
of the assured, was asked to state whether he treated the insured for the 
disease of which he died from the 20th day of May until the date of his 
death. Objection to the question was sustained, and defendant then made offer 
to prove by the witness that he was called to treat the insured on the 19th 
day of May; that insured was then suffering from inflammation of the brain 
and that disease caused his death; that the witness treated the insured con- 
tinuously from the 19th day of May until the date of his death. Upon plaintiff's 
objection, the offer was excluded, and that ruling is assigned as error. The 
offer was properly excluded. The offer shows that it was an attempt to prove 
by the attending physician the knowledge he acquired and needed to acquire in 
order to treat the patient. Section 5418, Rev. St. 1919; Hicks vy. Metropolitan 
Life Ins. Co., 196 Mo. App. 162, 190 S. W. 661; Cradick v. John Hancock 
Mut. Life Ins. Co. (Mo. App.) 256 S. W. 501. Later in the trial and after 
plaintiff had testified that her husband was working on the day of the date 
of the application for reinstatement, the physician was recalled, and defendant 
offered to prove by him that he called at the home of the insured on the 25th 
and 26th day of May, 1927, and on each of said dates found insured sick and 
unable to work or perform any manual or other labor. The offer was excluded. 
Defendant then offered to prove by the witness that, from his personal knowl- 
edge gained by visiting insured on the 25th and 26th days of May, the in- 
sured was not working and did not work on either of said days. Counsel ex- 
plained “that visiting Burton F, Masson” was in a professional capacity, and 
thereupon the objection to the offer was sustained. Defendant then offered 
to prove by the witness that on the 20th day of May, 1927, insured was suf- 
fering from inflammation of the brain. It is argued that it was proper for the 
witness to testify that insured was not working on the 26th day of May for 
the reason, among others, that it tended to contradict plaintiff's evidence on 
that subject. The witness had stated before these offers were made that he 
had no relationship with insured “except as doctor and patient.” The offer was 
an attempt to do indirectly what could not be done directly. The witness had 
no relation with the insured except that oi physician and patient, and to permit 
him to testify that he visited him on the 25th or 26th days of May would, in 
effect, allow defendant to prove insured was not in sound health on either of 
those days. 

[5] It is also argued that the privilege was waived. In presenting that ques- 
tion, it is assumed that the plaintiff furnished defendant with proofs of death. 
What we have said relative to the proofs of death is applicable here, and, even 
though such proofs had been furnished to defendant, the privilege would not 
have been waived. Hicks v. Metropolitan, supra. 
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Counsel forcibly argue defendant had the right to believe and did believe 
the statements contained in Exhibit D, and, so believing should not be penal- 
ized for refusal to pay. That exhibit, obtained by defendant without the 
knowledge or participation of plaintiff, and of the existence of which she did 
not know until it was produced at the trial, is a signed unverified statement of 
the physician who attended insured during his last illness. It is therein stated 
the insured died on June 2, 1927, of inflammation of the brain, that he was 
first visited by said physician on May 9, 1927, and that the duration of the 
fatal illness was twenty-one days. Said physician, on defendant’s behalf at the 
trial, testified that inflammation of the brain is “ordinarily an acute disease that 
develops rapidly,” and that a person who died on June 2 of that disease could 
have been in good health on the 26th day of the preceding May. 

[6] Parts of plaintiff's deposition, by whom taken does not appear, was in- 
troduced by defendant. Therein she said that, on the day after the death of 
her husband, she went to defendant’s office in St. Joseph, received blanks for 
proof of death, had them filled out and on the same day returned to defendant's 
office and tendered said proofs to defendant and the tender was refused. Further 
in the disposition there are statements not in harmony with the foregoing, but 
the absence of consistency in the deposition is not for this court, It is undis- 
puted defendant denied liability before the institution of the suit, and that one 
of plaintiff's counsel called at the defendant’s office and was told it was need- 
less or useless to furnish proofs of death. 

Plaintiff, at the trial, testified that her husband was working on May 26; 
that he appeared to be in good health: that he had not at that time had a 
doctor, so far as she knew. She then said: 

“Q. When he took down in his last illness, when he took sick from the last 
illness from which he died, how long afterwards or before was it? A. Four 
days, Judge. 

“OQ. What do you mean? Do you mean about four days after this money 
was sent up? A. Yes.” 

On May 26, 1927, the premium in arrears, $22.08, was paid to defendant's 
representative who, at that time, signed a statement which was introduced by 
defendant and in which it is stated, “I have on this date personally seen the 
former assured, that the above signature is genuine and that the former as- 
sured is apparently in sound health.” There is evidence that the return of pre- 
mium was tendered to plaintiff, but there is no evidence as to when such tender 
was made. Defendant introduced a receipt signed by the clerk of the court 
in which the clerk acknowledged receipt of $22.08 “deposit fee” in the case 
under date of February 9, 1928. 

The answer on file at that time was a general denial. The amended answer 
was filed January 25, 1930. One of the defenses alleged in the amended answer 
is that the contract of insurance provides it is the duty of plaintiff to furnish 
proof of death upon forms provided by defendant: that defendant provided 
iorms but plaintiff failed and refused to present same to the defendant. 

[7, 8] In the reinstatement application it is provided that, if the representa- 
tions contained therein are in any respect untrue, the defendant shall, for a 
period of two years from the date of such reinstatement, be under no liability 
except it shall return to the insured or his personal representative all pre- 
miums paid since the date of reinstatement. There is no evidence that defend- 
ant ever tendered return of the premium to insured or his personal representative. 
The burden was upon defendant to prove tender of the premium to the ad- 
ministrator of the estate of the assured, and this burden it wholly failed to 
carry. The court did not err in submitting the question of vexatious refusal to 
pay. Pauley vy. Business Men’s Assurance Company of America, 217 Mo. App. 
302, 311, 261 S. W. 340, 341. 

[9] In this connection it is also argued that the statements in Exhibit 1 
relative to the cause of death and duration of insured’s illness are conclusive 
and binding on plaintiff unless explained, and that she offered no explanation; 
that the evidence of a lay witness that a person is apparently in sound health 
1s of no value. It is said this contention is supported by Clark v. National Life 
(Mo. App.) 288 S. W. 944. In that case insured was suffering from goiter at 
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the time the insurance was granted. The holding in that case is not only law, 
but good sense. The affliction was not apparent to the eye of a layman. In this 
case, however, there is expert testimony that inflammation of the brain (sleeping 
sickness) is an acute disease and ordinarily develops rapidly; that a person 
who died from that disease on June 2 may have been in good health on the 
26th day of the preceding May. Plaintiff testified that her husband did not ap- 
pear to become ill until the fourth day “after the money was sent up,’ May 
26, 1927. If insured died on the 2d day of June, 1927, of an acute disease that 
develops rapidly, and appeared to be in sound health until the 30th day of the 
preceding May, then the question of whether he was afflicted with that disease 
on the 26th of May would be for the jury, even though we accord to the 
statements contained in Exhibit B the same force and effect as if that ex- 
hibit had been furnished to defendant. 

[10] It is contended that, if false representations were contained in the 
application for reinstatement, the policy was not thereby rendered void, but 
that defendant’s liability was, by the terms of said application, limited to a 
return of the premiums paid after the date of reinstatement. 

It has been held that section 6142, Rev. St. 1919, relating to the effect of 
misrepresentations made in obtaining a policy, applies to misrepresentation made 
in securing the reinstatement of a policy. Jenkins vy. Covenant Mutual Life In- 
surance Company, 171 Mo. 375, 382, 71 S. W. 688. Like defenses have been at- 
tempted many times in our courts, but have not met with success. Dodt v. 
Prudential Insurance Company, 186 Mo. App. 168, 171 S. W. 655; Burns v. 
Metropolitan Life Insurance Company, 141 Mo. App. 212, 124 S. W. 539. 

[11] We are urged to set aside the verdict of the jury because plaintiff's 
evidence is overwhelmingly outweighed by the defendant’s evidence, and because 
the jury could not have found against the defendant unless swayed by passion 
and prejudice. What we have said disposes of the question adversely to ap- 
pellant. 

Finding no reversible error in the record, the judgment is affirmed. The 
commissioner so recommends. 

Boyer, C., concurs. 

Per Curiam. 

The foregoing opinion by Campbell, C., is adopted as the opinion of the 
court. The judgment is affirmed. 

All concur, except Trimble, P. J., absent. 


ORSINI v. METROPOLITAN LIFE INS. CO. No. 421. 
Supreme Court New Jersey. April 2, 1931. 
154 Atlantic Reporter 201. 
1. INSURANCE. 

Payment under clause permitting insurer to pay certain persons absolves in- 
surer from further liability. 

(For other cases see Insurance, Dec. Dig. § 583[2].) 

2. INSURANCE. 

One designated as beneficiary subject to insurer’s option to pay others could 
sue on policy. 

(For other cases, see Insurance, Dec. Dig. § 624[6].) 

4. INSURANCE. 

Under evidence that insured was not in sound health when policy was issued, 
and that, within two years before issuance thereof, insured had been attended 
by physician for serious complaint, no recovery could be had on policy. 

Policy contained provision that, if the insured was not in sound health 

on date thereof, or if within two years before date thereof has been at- 

tended by physician for any serious complaint, the insurer might declare 

policy void. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from District Court of Elizabeth. 

Action by Rita Orsini against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 
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Affirmed. 

Argued October term, 1930, before Case, Daly, and Donges, JJ. 

McCarter & English, of Newark, for appellant. . 

Nicholas A. Tomasulo, of Roselle Park, and Eugene A. Liotta, of Elizabeth, 
for appellee. 

Per CurIAM. ‘ 

This is an appeal from a judgment for plaintiff in an action brought by 
her on a policy of life insurance by appellant, insuring Anna De Stefano, the 
mother of plaintiff. ; a 

[1, 2] 1. Under point 1 of its brief, appellant urges that plaintiff below was 
not entitled to sue for the proceeds of the policy. 

The policy provides that the insurer will “pay * * * to the executor or ad- 
ministrator of the Insured, unless payment be made under the provisions of the 
next succeeding paragraph” Then follows a facility of payment clause, which 
permits the insurer to make payment to cert: ain persons. It has been held that 
this clause is for the convenience of the company, and payment so made ab- 
solves the company from further liability. In this case, the company did not 
make payment to any person. 

The policy further provided: 

The Conditions, Privileges and Concessions to policy-holders, Schedule on 
page 4 hereof, and any endorsement either printed or written as made by the Com- 
pany, on any of the pages following are a part of this contract as fully as if re- 
cited over the signature hereto affixed.” { 

Under the caption “Space for Endorsements referred to in conditions on 
page 2: * * * Space for Waivers by the Company” appears the following: 

“Subject to the provision of the policy authorizing payment at the Com- 
pany’s option to other persons, 

Rita Orsiner daughter 
(Name) (Relationship to Insured) 
has been designated beneficiary, to receive death benefit only. 
“Aug. 22, 1928. 

“W. C. Fletcher Secretary.” 

By the terms of the contract plaintiff below was designated as beneficiary to 
receive the des ith benefit, and, in our opinion, may maintain suit. 

[3, 4] 2. Appellant’s second point is that there can be no recovery under the 
policy because insured was not in sound health on the date of the issuance of 
the policy, and because within two years prior thereto she had been attended 
by a physician for a serious complaint and had a disease of the kidneys. The 
policy contained this provision: 


“If, (1) the Insured is not alive or is not in sound health on the date hereof: 
or if (2) before the date hereof, the Insured * * * has, within two years be- 
fore the date hereof, been attended by a physician for any serious complaint, 
or, before said date, has had any * * * disease of the * * * kidneys * * * the 
Company may declare. this policy void and the fiability of the Company in the 
case of any such declaration or in the case of any claim under this Policy, shall 
be limited: to the return of premiums paid on the Policy, except in the case of 
fraud, in which case all premiums will be forfeited to the Company.” 


The proofs fail to show that the company declared the policy void. It did, 
however, resist payment of the claim upon the grounds stated, and upon other 
grounds. 

The policy was dated August 6, 1928. The insured died September 24, 1928. 

Three physicians produced by appellant testified they had treated Mrs. Anna 
De Stefano, the insured, for serious ailments. 

Dr. Abijah O. Buck testified that he had treated insured for chronic nephritis, 


disease of the kidneys, in July, 1928, and that, in his opinion, she was not in 
sound health on the date of the policy. 


Dr. Frederick Loungo testified that in 1927 he had treated her for purulent cys- 
titis, which he characterized as a serious complaint. He further said the condition 
for which he treated her was incurable. 

Dr. Howard F. Brock testified that he attended insured from October 12, 
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1926, to February 5, 1927, and that she was suffering from umbilical hernia, 
cystitis, and nephritis, and that the last mentioned diseases are serious. 

There was no testimony offered to contradict the testimony of these three 
physicians. The court was therefore bound by this uncontroverted testimony. 
McAuliffe v. Metroplitan Life Insurance Co., 93 N. J. Law, 189, 107 A. 258. 

From this testimony it appears that, contrary to the terms of the policy, in- 
sured was not in sound health on August 6, 1928, and that within two years 
before that date she had been attended by a physician for a serious disease or 
complaint; namely, kidney disease. 

In such situation, the policy provides that, in the case of any claim under 
the policy, the liability shall be limited, in the absence of fraud, to the return of 
premiums paid. We conclude that, under the proofs, there could be no recovery 
of the sum payable under the policy, and that the judgment must be reversed. 

The judgment of the district court is reversed, with costs. 


ROMANO v. METROPOLITAN LIFE INS. CO. No. 416. 
Supreme Court of New Jersey. April 16, 1931. 
154 Atlantic Reporter 396. 
1. INSURANCE. 
Insured’s sister was without right to enforce payment of life policy payable 
to executor or administrator and containing facility of payment clause. 
Facility of payment clause was to effect that company could make 
any payment or grant any nonforfeiture privilege provided therein to 
insured, husband or wife, or any relative by blood, or connection by mar- 
riage of insured, and to any other person appearing to be equitably en- 
titled to same by reason of having incurred expense on behalf of in- 
sured, and production of receipt signed by either of said persons or other 
proof of such payment, or grant of such privilege, should be conclusive 
evidence that all claims under policy have been satisfied. 
(For other cases, see Insurance, Dec. Dig. § 583[2].) 
2. INSURANCE. 
Payment of premiums by insured’s sister imposed no liability on insurer as 
to life policy containing facility of payment clause. 
(For other cases, see Insurance, Dec. Dig. § 590.) 
Appeal from District Court of Elizabeth. 
Action by Beatrice Romano against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 
Reversed. 
Argued October, term, 1930, before Case, Daly, and Donges, JJ. 
McCarter & English, of Newark (Herbert R. Baer, of Newark, on the brief), 
ippellant. 
Benjamin Gordon, of Elizabeth, for respondent. 
Per CurIaAM. 


The action is on contract and was brought on an insurance policy issued by 
the defendant on October 8, 1928, insuring the life of one Mickele Romano. The 
policy was payable to the executor or administrator of the insured. It contained 
what is known as the facility of payment clause, which provided as follows: “The 
Company may make any payment or grant any non-forfeiture privilege provided 
herein to the Insured, husband or wife, or any relative by blood or connection 
by marriage of the insured, or to any other person appearing to said Company 
to be equitably entitled to the same by reason of having incurred expense on 
behalf of the Insured, or for his or her burial; and the production of a receipt 
signed by either of said persons, or of other proof of such payment or grant of 
such privilege to either of them, shall be conclusive evidence that all claims un- 
der this Policy have been satisfied.” The plaintiff, a sister of the insured, was 
neither his executrix nor administratrix. 


[1, 2] Seven reasons are advanced in appellant’s brief in support of the ar- 
gument that there was error in the trial. The first two, respectively, are to the 
effect that the trial court erred in denying the motion for nonsuit and in denying 
the motion for direction of verdict in favor of the defendant on the ground that 
the plaintiff was not a party entitled to sue under the policy. The plaintiff con- 
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tends that she fully complied with all the “conditions precedent” as set forth in 
the facility of payment clause and thereby became entitled to payment from the 
company. The law on this subject is too well settled in this court to need ex- 
tended discussion. By the terms of the clause in question, an option is given the 
company to pay any one of the persons having the qualifications named in the 
clause. This option of itself necessarily excludes any right on the part of the 
plaintiff to enforce payment; and the fact, if it be a fact, that the payments of 
premium were made by the plaintiff, imposes no liability upon the company to 
her. Marzulli v. Metropolitan Life Insurance Co., 79 N. J. Law, 271, 75 A. 473. 

It is unnecessary to consider the other questions raised in the case. 

The defendant was entitled to have its motions granted. Judgment will be 
reversed, with costs. 


NEW YORK LIFE INS. CO. v. ROSEN et al. 
Court of Appeals of New York. Dec. 2, 1930. 
175 Northeastern Reporter 316. 
INSURANCE. ; 
That application for reinstatement was not attached to or indorsed on life 
policy was no defense in action to cancel reinstatement (Insurance Law, § 58). 


(For other cases, see Insurance, Dec. Dig. § 134[2].) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by the New York Life Insurance Company against Edward Rosen 
and another. An order of the Supreme Court, New York County (133 Misc. Rep. 
335, 232 N. Y. S. 37), denying a motion to strike out the alleged affirmative de- 
fense, was reversed by the Appellate Division, and motion granted (227 App. 
Div. 79, 236 N. Y. S. 659), and defendants appeal by permission, with a certified 
question. 

Question answered. 

The action was brought to cancel the reinstatement of a policy of life in- 
surance upon the ground of material representations made by the insured in the 
plication for reinstatement referred to in the complaint was not attached to or in- 
dorsed upon the policy of insurance referred to and described in the complaint, and 
hence under the provisions of section 58 of the Insurance Law (Consol. Laws, c. 
28) the representations contained in the application for reinstatement and set forth 
in the complaint do not constitute a ground for the relief demanded. 

The following question was certified: “Is the further, separate and distinct 
defense contained in the answer to the complaint herein sufficient in law?” 

\braham H. Sarasohn, of New York City, for appellants. 

Louis H. Cooke and Ferdinand H. Pease, both of New York City, for re- 
spondent. 

Per Curiam. 

Order affirmed, with costs. Question certified answered in the negative. 

Cardozo C. J., and Pound, Crane, Lehman Kellogg, O’Brien and Hubbs, 
JJ., concur. 


McCLEERY v. WOODMEN OF THE WORLD et al. 
Supreme Court of Oregon. March 24, 1931. 
297 Pacific Reporter 345. 
1. INSURANCE. 

Statute did not prevent insured from agreeing to make son-in-law bene- 
ficiary of part of insurance if he would pay dues and assessments (Code 1930, 
$ 46-706). 

Code 1930, § 46-706, names permitted beneficiaries, including son-in- 
law of insured, and provides that no beneficiary shall have any vested 
interest in benefit until same has become due and payable on death of 
member. 

(For other cases, see Insurance, Dec. Dig. § 770.) 

2. INSURANCE. 
Insured’s son-in-law paying dues and assessments under agreement insured 
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would make him beneficiary of part of insurance had expectancy or equitable 
interest in benefit certificate. 

(For other cases, see Insurance, Dec. Dig. § 782.) 

3. INSURANCE. 

Insured held estopped from changing interest of beneficiary paying dues 
and assessments in accordance with agreement. 

Insured agreed in writing that if son-in-law would keep up dues and 
assessments so long as insured should live he would cause certificate 

to be changed so that $2,000 of certificate for $3,000 would be paid to 

son-in-law and that insured would not make any other change of 

beneficiaries so long as he lived. 

(For other cases, see Insurance, Dec. Dig. § 782.) 

8. INSURANCE. 

Insured’s agreement to make son-in-law beneficiary of part of insurance ii 
he would pay assessments and dues was binding on the other beneficiary, who 
might be termed “privy” to contract. : 

(For other cases, see Insurance, Dec. Dig. § 782.) 

Department 2. 

Appeal from Circuit Court, Multnomah County; Walter H. Evans, Judge. 

Suit in equity by D. W. McCleery against the Woodmen of the World and 
another to determine right to proceeds of benefit certificate in Woodmen of. the 
World, a benevolent and fraternal corporation. A demurrer interposed to the 
complaint was sustained, and from the judgment plaintiff appeals. 

Reversed and remanded. 

Guy L. Wallace, of Portland (Roscoe P. Hurst, of Portland, on the brief), 
for appellant. 

Robert R. Rankin, of Portland, for respondent. 

BEAN, C. J. 

The complaint alleges, in substance, as follows: On March 13, 1926, Charles 
EK. Young, a member of the Woodmen of the World, a benevolent and fraternal 
corporation, was the holder of a benefit certificate in the Woodmen of the 
World, in the amount of $3,000. At that time Young made an offer in writ- 
ing to the plaintiff D. W. McCleery, a stepson of Young, that if McCleery 
would keep up the dues and assessments and would agree to pay the benevolent 
and fraternal corporation the sum of $5.50 every two months, so long as 
Young should live, he would cause the certificate, in so far as the beneficiary 
named therein was concerned, to be changed so that the payment of the 
$3,000, provided to be paid by the corporation on the certificate, upon the 
death of Young, would be as follows: To Winifred A. Steele, the amount of 
$1,000, and to plaintiff D. W. McCleery, the sum of $2,000, and that Young 
would not make any other change of beneficiaries so long as he lived. Plaintiff 
McCleery, about April 2, 1926, accepted the offer of Charles E, Young, in 
writing, and immediately commenced the performance of the contract: there- 
after, about May 25, 1926, pursuant to the written offer and acceptance, Charles 
E. Young caused the benefit certificate in the Woodmen of the World to be 
changed so that on his death the same was payable as follows: $1,000 to Wini- 
fred A. Steele and $2,000 to plaintiff McCleery, and- the change in his benefit 
certificate was accepted by the defendant Woodmen of the World. About April 
7, 1927, without the knowledge or consent of plaintiff, Young disregarded the 
terms of the agreement entered into and to be kept by him, and, for the pur- 
pose of defrauding plaintiff McCleery of the valuable rights he had acquired 
in the certificate, caused the benefit certificates to be changed so as to be pay- 
able on his death, as follows: $2,900 to defendant Winifred A. Steele and $100 
to plaintiff McCleery. On March 16, 1928, Charles E. Young died in good 
standing in said benevolent and fraternal association. Thereupon plaintiff be- 
came the owner and entitled to the possession of the sum of $2,000 represented 
by the benefit certificate under the change thereof made by Charles E. Young 
and accepted by the benevolent and fraternal association, pursuant to the terms 
and conditions of the written agreement entered into between Young and 
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McCleery. Plaintiff McCleery kept and performed all of the conditions of the 
agreement mentioned on his part to be kept and performed. 

Subsequent to the institution of this suit, defendant Woodmen of the World 
paid into the hands of the clerk of the circuit court the sum of $3,000, and was 
discharged from all further liability by reason thereof. 

Defendant Winifred A. Steele filed a demurrer to the complaint on the ground 
that it did not state facts sufficient to constitute a cause of action. The demurrer 
being sustained, plaintiff was given five days within which to further plead, which 
he failed to do, and the circuit court entered a judgment and decree in the suit in 
favor of defendant Steele for the sum of $2,900, and for the plaintiff McCleery 
for the sum of $100, and further provided that the defendants Woodmen of the 
\\ orld and Winifred A. Steele have judgment against plaintiff for costs and dis- 
bursements. Error is predicated on the court sustaining the demurrer of the de- 
fendant Winifred A. Steele. 


Section 46-706, Oregon Code 1930, provides as follows: 

“The payment of death benefits shall be confined to wife, husband, relative by 
blood to the fourth degree ascending or descending, father in law, mother in law, 
son in law, daughter in law, sister in law, brother in law, stepfather, stepmother, 
stepchildren, stepsister, stepbrother, children by legal adoption, adopting parents, or 
to a person or persons dependent upon the member, or to an incorporated charitable 
institution or association. Within the above restrictions, each member shall have 
the right to designate his beneficiary or beneficiaries and from time to time have 
the same changed in accordance with the laws, rules or regulations of the society, 
and no beneficiary shall have or obtain any vested interest in the said benefit until 
the same has become due and payable upon the death of the said member; pro- 
vided, that any society may, by its laws limit the scope of beneficiaries within the 
above classes. * * *” 

This section places no restriction upon the member contracting concerning his 
benefit certificate. It gives the assured the freest control over his certificate and 
the avails thereof, consistent with the existing law and the rules and by-laws of 
the Woodmen of the World, unless he has estopped himself by a contract. 

The general rule in regard to such matters is stated in 45 C. J. 196, § 155. 
By the weight of authority, if there is nothing to the contrarv in the statutes 
or the society’s charter or laws or in the certificate of insurance, the beneficiary 
originally designated has no vested interest in the contract, even when he has 
possession of the certificate. Hence the member ordinarily may. at his pleasure, 
designate a new beneficiary and thus defeat the original beneficiary's conting- 
ent right to the benefits. In the same work. page 199, § 161, an exception to 
the general rule referred to is found, in substance, as follows: Apart from 
the limitations imposed by statute or the laws of the society, and even though 
such laws authorize a change of beneficiaries, equities may exist in favor of 
the original beneficiary which will preclude the member from substituting a 
new beneficiary, who has no equity superior to that of the person originally 
designated, as where his status is that of a mere volunteer and not that of a 
bona fide purchaser. An equity in favor of the original beneficiary precluding 
the substitution of another in his place may rest on a contract between him 
and the member (in the present case between Young and McCleery), based on 
a sufficient consideration, by which he is to receive the benefits, unless such con- 
tracts are prohibited by statute, or the rules of the society, and in accordance 
with this rule if a member designates a beneficiary. or having designated a 
beneficiary, delivers the certificate to him on an agreement that he shall re- 
ceive the benefits in consideration of advances or in consideration of his promise 
to pay dues and assessments, which promise is fulfilled, the member cannot 
substitute a different person as beneficiary. 

[1, 2] The plaintiff was eligible to be named a beneficiary under the statute 
quoted, being a stepson of the member, Charles E. Young. There is nothing 
in the statute restricting Young from making the contract and naming Mc- 
Cleery as the beneficiary in the benefit certificate. The complaint alleges a 
contract between McCleery and Young, the member, based upon the considera- 
tion that McCleery should pay the dues and assessments so long as Young 
should live. There is nothing inequitable or unfair in regard to the contract. 
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It is both for the protection of the interests of the member in the benefit cer- 
tificate and also of the other beneficiary that the dues and assessments should 
be kept paid. In so far as it appears in the record, there is no prohibition 
against the member making such a contract or changing the beneficiary in his 
certificate. The statute providing that “no beneficiary shall have or obtain 
any vested interest in the said benefit until the same has become due and pay- 
able upon the death of the said member” does not preclude the making of the 
contract mentioned. The beneficiary named in the certificate, D. W. McCleery, 
did not have a vested interest in the benefit until the death of Young. His 
rights, after the contract was made and performed up to and until the death 
of Young, were in the nature of a potential or contingent interest. He had an 
expectancy or equitable interest in the benefit certificate. 8 Words and Phrases, 
First Series, 7303. See also Ryan v. Woman’s Ben. Ass’n of Maccabees, 209 
Mo. App. 515, 237 S. W. 224; Wist v. Grand Lodge A. O. U. W., 22 Or. 27/1, 
277, 278, 29 P. 610, 2 Am. St: Rep. 603; United Artisans v. Cronise, 88 Or. 
602, 608, 172 P. 109, L. R. A. 1918D, 1131. 

[3] Such equitable rights of McCleery should he recognized and _ protect- 
ed. The member Young was estopped from changing the beneficiaries’ inter- 
est in the certificate in violation of his contract. See Bacon’s Life and Acci- 
dent Insurance (4th Ed.) § 403. We quote part of that section: 

“In these cases it is not held that, under the contract, the beneficiary 
has acquired a vested right, but the member has parted with a right which 
he otherwise might have exercised.” 

The same principles would apply in making a change of the amount of the 
benefit to be paid to the beneficiary McCleery from $2,000 to $100, as if an 
entire change of the beneficiary had been made. 

3y making the contract with McCleery and the written designation of 
plaintiff as beneficiary, and the performance of the contract by McCleery, the 
assured, Charles E. Young, thereby lost all power given him, either under the 
law or by-laws of the defendant Woodmen of the World, to make a subse- 
quent change as to beneficiaries. In 7 Cooley’s Briefs on Insurance (2 Ed.) 
p. 6432, it is said: 

“Generally, it may be said that, if sound equities exist in favor of the orig- 
inal beneficiary of an insurance certificate, the insured is estopped to substi- 
tute a second beneficiary, whose status is purelv ‘hat of a volunteer (Jory v 
Supreme Council, A. L. H., 105 Cal. 20, 38 P. 524, 45 Am. St. Rep. 17, 26 L. R 
A. 733). * * * the right of the member to change the certificate at will is limit- 
ed by the equitable right acquired by the beneficiary.” 

In Columbian Circle v. Mudra, 298 Ill. 599, 132 N. E. 213, 214, 18 A. L. R 
378, at page 381, we find the following: 

“If there was an agreement between the assured and appellee that she 
should receive a beneficial interest in the certificate of insurance upon and by 
reason of payments by her of the premiums. dues, or assessments. such contract 
was binding on the assured and deprived him of the right to change the ben- 
eficiary without appellee’s consent.” 

In Brett v. Warnick, 44 Or. 511, 75 P. 1061, 1063, 102 Am. St. Rep. 639, the 
language used by Mr. Justice Wolverton is instructive, as follows: 

“So, if a member by valid contract assumes to dispose of his interest in the 
beneficial fund of the order, virtually the proceeds of the certificate of insur- 
ance, and agrees not to change the beneficiary, in consideration of the payment 
by the beneficiary of all dues and assessments against such member, if not 
in conflict with the lawful conditions upon which the order grants the insur- 
ance, it is effectual as against the subsequent attempt of the member to annul 
it. Clarke v. Police Ins. Board, 123 Cal. 24, 55 P. 576. The doctrine appeals 
to us as reasonable and sound.” 

See also Freitas v. Freitas, 31 Cal. App. 16. 159 P. 611: Jory v. Supreme 
Council, 105 Cal. 20, 38 P. 524, 26 L. R. A 733, 45 Am. St. Rep. 17. 

_ The plaintiff D. W. McCleery, according to the allegations of the complaint, 
which | must be taken as true on the demurrer, acquired an equitable right to 
the $2,000 secured by the benefit certificate. _The insured member could not 
Jefeat that right by any act of his. The defendant Winifred A. Steele is a 











Life] McCleery v. Woodmen of the World et al. 91 


mere volunteer of the beneficiary, possessing no equities in the premises. She 
cannot deny the right of the plaintiff. 

There is no restriction in our law against the assured contracting with the 
beneficiary regarding the benefit under the certificate. Our statute differs in 
that respect from the statute of Missouri. McKeon vy. Ehringer, 48 Ind. App. 
226, 95 N. E. 604; Freitas v. Freitas, supra; Jory v. Supreme Council, supra, 
are cases very much in point. 

[4, 5] The facts in this case are set forth in the complaint. It is for the 
court to determine upon the demurrer whether these facts entitle the plaintiff 
to relief. We do not think that the regular rules in regard to estoppel apply. 
This is a suit in equity and the reason that the complaint does not state the 
facts in the form of a plea in estoppel would not preclude plaintiff from estab- 
lishing his right. In Carlyle v. Sloan, 44 Or. 357, at page 369, 75 P. 217, 222, 
we find the following: 

“And, finally, it is said that estoppel is not pleaded. The facts are set out 
in the complaint, and the failure to allege that by reason thereof the defendants 
are estopped * * * is not fatal after trial. Equity is not governed by such 
technical rules. Where facts which entitle the plaintiff to the relief sought 
are set out in the complaint and sustained by the testimony, the relief will, 
after answer and trial, be granted, notwithstanding the complaint may lack 
some of the requisites of a technical pleading.” Citing McCall v. Porter, 42 
Or. 49, 70 P. 820, 71 P. 976. 

[6, 7] The issue which a plea of estoppel presents is not to determine the 
truth or validity of the particular facts pleaded, but the right and power of 
the party to insist upon them. The plea of estoppel denies the right of action 
or defense by denying the right to assert the facts. 21 C. J. 1247, § 258. How- 
ever, there is an exception to the general rule that an estoppel which is a 
part of the title need not he pleaded in order to give evidence in regard thereto. 
21 C. J. 1246, § 256. The written contract set out in the complaint is the basis 
of plaintiff's suit. If the matter constituting an estoppel is apparent on the 
face of the pleadings, it need not be specially pleaded to be available. 21 C. 
T. 1245, § 254: Oregonian R. Co. v. Oregon R., etc., Co. (C. C.) 22 F. 245, 10 
Sawy. 464: Rosenthal v. Board of Education of City of Chicago, 270 Ill. 380, 
110 N. E. 579: Crawford v. Nolan, 70 Towa, 97, 30 N. W. 32. The facts con- 
stituting the so-called estoppel claimed by plaintiff are plainly set forth in the 
complaint. 

To sustain the demurrer interposed in this suit by defendant Steele would, 
in Our opinion, necessitate reading into the statute a prohibition against the 
right of a member in a mutual benefit society contracting with another for 
the payment of dues and assessments. 

Since the Woodmen of the World paid the amount provided for in the bene- 
fit certificate into court, it is unnecessary to consider whether the complaint 
states a cause of suit against that defendant. 

[8] The contract made by Charles E. Young with the Plaintiff D. W. Mc- 
Cleerv, making the change in the amounts to be paid to the beneficiaries in the 
certificate bound Young and so also the defendant Winifred A. Steele, who might 
he termed privy to the contract. 

\s the case now stands, under the allegations of the complaint. plaintiff 
D. W. McCleery, is entitled to $2,000, and defendant Winifred A. Steele to 
$1,000 of the fund involved. Each beneficiary should pay their own costs. 

The judgment of the circuit court sustaining the demurrer must be reversed, 
and the cause will be remanded for such further proceedings as may be deemed 
necessary, not inconsistent herewith. ; 

It is so ordered. 

Brown and Belt, JJ.,concur. 
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WASHINGTON v. KING, Insurance Com’r., et al. No. 13077. 
Supreme Court of South Carolina. 
Feb. 26, 1931. 
157 Southern Reporter 613 
INSURANCE. 

Securities deposited with insurance commissioner by South Carolina Grand 
Lodge Knights of Pythias held not subject to satisfaction of judgment against 
Georgia Grand Lodge. 

Judgment was obtained against the Grand Lodge Knights of Pythias of 
Georgia, a Georgia corporation, which had no office or place of business or 
resident agent within state, upon a policy of life insurance. Grand Lodge 
Knights of Pythias of South Carolina was a corporation, incorporated under 
the laws of South Carolina and transacted business within the state. Latter 
corporation, under the provisions of the insurance laws, had deposited 
with the insurance commissioner certain securities applicable to payment 
of claim against it. Supreme Lodge Knights of Pythias of North America 
etc., was incorporated in the District of Columbia under an act Cong. May 
5, 1870 (16 Stat. 98). The Supreme Lodge did not issue insurance policies 
but had jurisdiction and control over all subordinate lodges separately in- 
corporated. 

(For other cases, see Insurance, Dec. Dig. § 698.) 

Appeal from Common Pleas Circuit Court of Clarendon County; John S. 
Wilson, Judge. 

Proceeding by Lucretia Washington against S. B. King, Insurance Com- 
missioner of South Carolina, and another. From an order favorable to the 
former, the latter appeal. 

Reversed. 

N. J. Frederick, of Columbia, for appellants. 

J. J. Cantey, of Summerton, for respondent. 

BLEASE, C. J. 

The respondent secured, and had entered up in the court of common pleas for 
Clarendon county, a judgment in her favor against the Grand Lodge Knights of 
Pythias of Georgia, which it appears is a corporation under the laws of the 
state of Georgia. This corporation, so far as the record here shows, has no 
office or place of business or resident agent in this state; neither is it now trans- 
acting, nor has it transacted any business within this state. The record is not 
clear as to how the respondent was able to obtain this judgment. Her suit was 
based upon a policy of life insurance of which she was the beneficiary, issued by 
the corporation in the state of Georgia. 

The Grand Lodge Knights of Pythias of South Carolina is a corporation under 
the laws of this state, with officers and subordinate lodges, and officers of those 
lodges, resident in this state, and is transacting business in the state. Under the 
provisions of the insurance law of this state, this corporation has deposited with 
the insurance commissioner certain securities applicable to the payment of claims 
against it. 

Both the Georgia and South Carolina corporations mentioned are in a way 
under the jurisdiction of the Supreme Lodge Knights of Pythias of North America, 
South America, Europe, Asia, Africa, and Australia, which was incorporated in 
the District of Columbia under an Act of the Congress enacted on the fifth day 
of May, 1870 (16 Stat. 98). 

That there may be no confusion about the matter, it may be stated that all of 
these corporations have been organized by, and are now managed and controlled by, 
Negroes, with the avowed purpose of the betterment of the Negro race. The 
Supreme Lodge does not issue insurance policies, but such policies are issued by 
the two state corporations mentioned upon the lives of their respective members. 
The South Carolina corporation, as to insurance issued by it, has complied, it 
appears, with the laws of this state relating to the organization and conduct of 
fraternal benefit insurance companies. Neither of the other two companies has 
complied with those laws. 

Upon the theory that the South Carolina corporation was responsible to the 
respondent for the amount of the judgment obtained by her against the Georgia 
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corporation, the respondent sought to have made subject to her judgment, by 
way of lien, enough of the securities in the hands of the insurance commissioner 
to the credit of the South Carolina corporation. The respondent, therefore, sought, 
and obtained, from his honor, Judge Wilson, an order requiring the South 
Carolina corporation and Hon. S. B. King, insurance commissioner of the state, 
to show cause why there should not be delivered to the sheriff of Clarendon 
county sufficient of the securities to the credit of the South Carolina corporation 
in the hands of the commissioner to discharge the judgment obtained by her 
against the Georgia corporation and costs thereof, 


The insurance commissioner is merely a stakeholder, and has no interest in 
the proceedings, except to see that the insurance laws are properly enforced. He 
has submitted the matter to the court. 


The Grand Lodge Knights of Pythias of South Carolina made return to the 
rule to show cause, and it appears, without dispute, that the facts hereinbefore 
recited are correct, and it is further conclusively shown that, prior to the com- 
mencement of the present proceeding, no summons, complaint, or process of any 
kind had been served on the South Carolina corporation. 

The respondent contends that, as both the Georgia and South Carolina cor- 
porations are under the jurisdiction of the Supreme Lodge, incorporated in the 
District of Columbia, her judgment is really against the Supreme Lodge; that the 
South Carolina corporation is an agent of the Supreme Lodge; that the Georgia 
corporation is likewise an agent of the Supreme Lodge, and either the Georgia 
or South Carolina corporation may be held liable for payment of her judgment. 
The circuit judge agreed with the respondent’s view, and ordered the commis- 
sioner to pay the amount of respondent’s judgment, or to deliver to the sheriff 
of Clarendon county sufficient securities to be applied to the payment of that 
judgment. : 

To sustain the position taken, the respondent depends upon the case of 
Mitchell v. Leech, 69 S. C. 413, 48 S. E. 290, 66 L. R. A. 723, 104 Am. St. Rep. 
811. In that case, this court held that “The local camps of the Woodmen of the 
World are agents of the Sovereign Camp, and the Sovereign Camp is liable for 
injuries inflicted on a member by a local camp in initiating him by means of a 
mechanical goat, although such contrivance was not authorized by the Sovereign 
Camp.” Syllabus. 


It is our opinion that the principles announced in the Mitchell Case are not 
applicable here. The suit there was against the Sovereign Camp of the Woodmen 
of the World, which corporation had its principal place of business in the city 
of Omaha, Neb. It organized, supervised, and controlled subordinate camps in this 
state. Our court held that the subordinate camp was the agent of the Sovereign 
Camp, and the latter was responsible for certain acts and conduct of the former. 


The situation here is entirely different. The judgment obtained here was not 
against the Supreme Lodge Knights of Pythias, nor was it claimed in the suit 
in which that judgment was obtained that the South Carolina corporation was 
the agent of the Supreme Lodge. There is nothing in the record to show that 
the Supreme Lodge or the Georgia corporation has any interest whatever in the 
securities in the hands of the insurance commissioner. To the contrary, it expressly 
appears that those securities under the insurance laws, were deposited by the 
South Carolina corporation for the especial benefit of claims that might be made 
against the South Carolina corporation, and for no other purpose. There is nothing 
in the record to show that the South Carolina corporation is the agent of the Georgia 
corporation, or that the Georgia corporation is agent for the South Carolina 
corporation. Even if these two corporations were agents of the Supreme Lodge, 
in the conduct of the business of the Supreme Lodge, they would not necessarily 
be agents of each other. 


_ We are unable to find any basis upon which to hold the South Carolina 
Grand Lodge Knights of Pythias responsible for a judgment obtained against 
the Georgia corporation, and must conclude that the order of the circuit judge 
Was erroneous. 
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The judgment of this court is that the order appealed from, be and the 
same is hereby, reversed. 
Cothran, Stabler, and Carter, JJ., and Cosgrove, A. A. J., concur. 


FIRST TEXAS PRUDENTIAL INS. CO. v. MATA. No. 8539. 
Court of Civil Appeals of Texas. San Antonio. 
Feb. 4, 1931. 
Rehearing Denied Feb. 25, 1931. 
35 Southwestern Reporter (2d) 784. 
INSURANCE. 

Failure of insurer to make entries where premiums were paid on time did 
not forfeit beneficiary’s right to collect on industrial policy. 

The policy contained a provision that no payment of a premium to an 

agent would be effective unless such agent on date of payment made a 
proper entry in the premium receipt book belonging to and bearing the 
same name and number as the policy. The procedure required by this 
provision had been followed until a short time before the insured’s death, 
when the insured’s family moved and began to pay premiums by mail, 
which method of payment resulted in the omission of the entry in the 
receipt book, 

(For other cases, see Insurance, Dec. Dig. § 360[1].) 

Appeal from County Court at Law No. 1, Bexar County; McCollum Bur- 
nett, Judge. 

Action by Dolores L. Mata against the First Texas Prudential Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Templeton, Brooks, Napier & Brown, of San Antonio, for appellant. 

G. Woodson Morris, of San Antonio, for appellee. 

Situ, J. 

This appeal is from a judgment against the appellant insurance company for 
the amount of a policy it had issued upon the life of Aniceto V. Mata, for the 
benefit of his wife, Dolores L. Mata, appellee herein. The policy belonged to the 
class known generally as “industrial policies.” 

The jury found, upon sufficient evidence, that all premiums had been paid 
on the policy up to the time of the death of the insured, but appellant resisted 
the suit upon the ground that such payments had not been entered in the “pre- 
mium receipt book,” as required by a provision in the policy, that “no payment 
of the premium to an agent shall bind the company or be of any force, effect 
or validity, unless such agent on date of payment of each premium, made proper 
entry and sign for same in the premium receipt book belonging to and bearing 
the same name and number as this policy.” 

The evidence shows that, up to within a short time before the insured’s 
death, the premiums had been paid to appellant’s agent in person in San Antonio, 
who properly noted such payments in the receipt book. The insured’s family 
then moved to Uvalde, after which the premiums were paid by mail. This meth- 
od of payment resulted in the omission of the entries in the receipt book. Ap- 
pellant now urges this omission as a complete bar to recovery upon the policy, 
notwithstanding the full and timely payment of premiums. 

The use of the premium receipt book no doubt furnishes a convenient and 
accurate method of bookkeeping between insured and insurer, but no court of 
justice will lend its aid to the unconscionable doctrine that the mere failure of 
the insurer to make such entries when premiums are timely paid shall work a for- 
feiture of the beneficiary’s right to collect the amount of the policy upon the 
death of the insured. Federal Life Ins. Co. v. Sweeney (Tex. Civ. App.) 18 S. 
W.(2d) 702. We overrule appellant’s propositions I and II. 

Appellant’s remaining propositions present no reversible error, and the 
judgment is affirmed. 
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STEPHENS v. SOVEREIGN CAMP, W. O. W. No. 770. 
Court of Civil Appeals of Texas. Eastland. Jan. 23, 1931. 
Rehearing Denied Feb. 27, 1931. 
35 Southwestern Reporter (2d) 789. 
2. INSURANCE. 

To show that payment of premium on lapsed policy constituted reinstate- 
ment, notwithstanding policy, plaintiff must plead and prove insurer waived for- 
feiture, or was estopped. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 


Appeal from District Court, Eastland County; Geo. L. Davenport, Judge. 

Suit by Mrs. Esta Stephens against Sovereign Camp, Woodmen of the 
World. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Smith & Smith, of Anson, for appellant. 

Turner, Seaberry & Springer, of Eastland, for appellee. 

Davipson, Special Associate Justice. 

This is a suit by Mrs. Esta Stephens against Sovereign Camp, Woodmen of 
the World, on an insurance policy for $1,000 on the life of E. E. Stephens, who 
is alleged to have died on August 28, 1928. 

Appellee’s answer alleged that the insured failed to make his payment of 
premium on said policy for the month of October, 1926, and for each succeeding 
month thereafter until his death, whereby said policy lapsed. The case was tried 
before a jury on special issues and judgment rendered for appellee. 

By her first assignment of error appellant complains that the verdict of the 
jury is contrary to the evidence, but to this we cannot agree. The matters of 
fact complained of were disputed issues of fact, which the jury expressly found 
against appellant, and there is ample evidence in the record to sustain such find- 
ing. 

[1] Appellant’s second assignment of error complains that the judgment of 
the court is contrary to the law applicable to this case on account of the fact 
that there were no pleadings by either party as a basis for the submission to the 
jury of special issue No. 2, which was as follows: 

“Was policy No. 2 reinstated in the month of January, 1927? Answer: 
NO 

Appellant alleged that all of the premiums due on the policy sued upon were 
promptly paid from time to time as they became due and payable without inter- 
ruption, and that the policy was in full force and effect up to the date of the be- 
ginning of the illness of the insured. Appellee alleged that the policy sued upon 
lapsed in October, 1926, on account of the nonpayment of the premiums due 
thereon, and that said policy was never reinstated by the insured prior to his 
death, but remained in a lapsed condition and void from and after October, 1926. 
In answer to special issue No. 1 the jury had found that said policy did so lapse 
in October, 1926. In view of this state of the pleadings, we do not find any 
fundamental error involved under this assignment, and since the charge of the 
court was not objected to and no exceptions thereto filed by appellant, this as- 
signment is overruled. 


[2] Appellant’s third assignment of error complains that the judgment of the 
court is contrary to the law, in that the evidence showed that the policy sued 
upon was reinstated by the payment by appellant and acceptance by appellee ot 
a payment of a premium thereon in February, 1928. While the record contains 
some evidence indicating such a payment by insured in February, 1928, there 
is no pleading on the part of appellant that the acceptance of such payment by 
appellee would amount to a reinstatement of the policy. According to the terms 
ot the policy and of the constitution, laws, and by-laws of appellant governing 
same and forming a part thereof, policies of this nature become null and void 
upon nonpayment of premiums, and in order to constitute a reinstatement of the 
policy it was incumbent upon appellant to have shown acts on the part of ap- 
pellee which would constitute a waiver of the forfeiture or facts which would 
amount to an estoppel of appellee to assert such forfeiture. No such waiver or 
estoppel was pleaded or alleged by appellant. It is well settled that, in order to 
claim the benefits of a waiver of rights, such waiver must be both pleaded and 
proved. Smith v. Security Investment Co. (Tex. Civ. App.) 16 S.W.(2d) 926, and 
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authorities there collated. Since there is no pleading in the record on the part ( 
of appellant alleging such waiver or estoppel, we think the judgment of the trial ie 
court correct, and this assignment is overruled. 

[3] The fourth and fifth assignments of error of appellant complain of doc- 
umentary evidence admitted over appellant’s objection and bills of exception are 
in the record pertaining to each assignment, but neither bill discloses the grounds 
upon which the objection to the testimony was made, and hence said bills cannot 
be considered by this court. Article 2237, Vernon’s Annotated Statutes of 1925, 
note 39, and cases therein cited. 

This disposes of all of appellant’s assignments of error, and finding no re- 
versible error in the record, the judgment of the lower court is affirmed. 

Wagstaff, Special Associate Justice, and Hickman, Chief Justice, concur. 


AMERICAN NAT. INS. CO. v. VAL VERDE. No. 2492. 
Court of Civil Appeals of Texas. El Paso. Feb. 12, 1931. 
35 Southwestern Reporter (2d) 1060. 
INSURANCE. 

In action on life policy, physician’s certificate held not conclusive of cause 
of insured’s death and length of last illness. 

The insurer defended on the ground that the policy was not to he 
effective unless insured was in sound health on the date the policy was 
issued, and insured’s attending physician had made an affidavit that in- 
sured had died of tuberculosis, with which insured had been afflicted 
at the date of the issuance of the policy. The testimony of a number of 
witnesses supported the view that insured was in sound health when the 
policy was issued. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) F 

INSURANCE. 

Insurer failing to pay policy within 30 days after demand held liable for at- 
torney’s fees and penalty, notwithstanding refusal was based upon affidavits of 
insured’s physician, which, if true, would constitute defense (Rev. St. 1925, art. 
4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

4. INSURANCE. 

Petition combined with file marks sufficiently showed insurer‘s failure to pay 
policy within 30 days after demand to support recovery of penalty and attorney’s 
fees (Rev. St. 1925, art. 4736). 

The petition alleged that on or about the 27th day of October, 
1928, the beneficiary gave the insurer due notice and proof of the death 
of insured and demanded payment of the amount of the policy, but 
defendant failed and refused, and still fails and refuses, to pay the 
same. The petition was filed December 4, 1928. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from County Court at Law, El Paso County; J. M. Deaver, Judge. 

Action by Luz Val Verde, Vda. De Ruiz against the American National 
Insurance Company. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Isaacks & Lattner, of El Paso, for appellant. 

Fryer & Cunningham, of El Paso, for appellee. 

Hiccrns, J. 
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Plaintiff in error issued a policy of insurance upon the life of Maria J. Val 
Verde, dated July 23, 1928. The assured died September 4, 1928. This is a suit 
by appellee, the beneficiary named in the policy. All issues submitted were found 
in favor of defendant in error, and judgment rendered for the amount of the 
policy, with penalty and attorney's fees. 


This writ of error is presented upon two propositions as follows: 

First. “Appellee could not recover in any event in view of the recitations 
in the contract—both in the application and in the policy—that the policy should 
not become effective unless insured was in sound health on the date of the 
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policy (June 23rd), and in view of the fact that insured died of tuberculosis 
within 43 days (Sept. 4th) from the date of the policy, and in view of the fact 
that the proof of death furnished by appellee to appellant showed by the affi- 
davit of insured’s attending physician the it insured had been afflicted with tuber- 
culosis over a period of 3 months and 2 days, or at least a period of approximately 
fifty (50) days before the date of the policy.” 

Second. “In no event could appellee recover statutory penalty and attorney’s 
fees in view of the proof of death furnished appellant by appellee, which proof 
of death showed by the affidavit of insured’s attending physician that insured 
had been afflicted with tuberculosis a long time or to the date of the policy, 
and on said proof of death appellant was justified in refusing payment, and could 
not be penalized for such failure, even though it ‘a afterwards have been 
shown that the statement of the attending physician was untrue.” 

[1] The jury found that assured was in sound health on July 23, 1928, and 
the evidence supports the finding. It would serve no purpose to quote or dis- 
cuss the same at length. The only evidence to show she died of tuberculosis is 
the doctor’s certificate which accompanied the proof of death, and that, of course, 
is not conclusive. The doctor was present at the trial, but was not called to 
testify, and the testimony of various witnesses amply supports the view that as- 
sured was in good health until very shortly before her death, and died after an 
illness of just a few days. 

[2] Nor is there any merit in the second proposition, As stated, the physician’s 
certificate as to death from tuberculosis and that assured had been afflicted 
with the disease for about fifty days was by no means conclusive. 

When demand was made for payment, plaintiff in error was put upon notice 
that the validity of the policy was asserted by defendant in error, and under the 
statute (article 4736, R. S.) plaintiff in error became liable for attorney's fees 
and penalty if it failed to pay within thirty days after such demand. To sustain 
the second proposition would be to ingraft upon the statute an exception which 
the Legislature did not see fit to make. 

A case might arise where the beneficiary would be estopped to claim the 
penalty and attorney’s fees, but such an estoppel does not arise simply because 
the certificate of a physician accompanying the proof of death is incorrect. 
Plaintiff in error had ample time to inquire and ascertain the true cause of 
death and that the certificate was erroneous. The demand for payment placed 
plaintiff in error upon such inquiry. It apparently made none. 

[3, 4] In argument it is urged the pleadings of defendant in error are in- 
sufficient to support recovery of the penalty and attorney's fees. This presents a 
question of fundamental error and entitled to consideration, though not as- 
signed as error. 

It was alleged: “On or about the 27th day of October, A. D. 1928, plain- 
tiff gave to defendant due notice and proof of death of said Maria J. Val Verde, 
is aforesaid, and duly demanded from defendant payment of the said sum of 
— Hundred Dollars, ($500.00) the amount of said policy; but defendant has 

ailed and refused and still fails and refuses to pay the same or any part 
hiscal .’ The petition was filed December 4, 1928. The file mark upon the peti- 
tion speaks for itself. Liberty Life Ins. Co. v. Moore (Tex. Civ. App.) 10 S. W. 
(2d) 178; National, etc., v. Taree (Tex. Civ. App.) 8 S.W.(2d) 291. 

The file mark and allegations quoted show failure to pay within thirty days 
after demand. The pleadings are sufficient to support recovery of the penalty 
and attorney’s fees. First, ete. v. Long (Tex. Civ. App.) 28 S.W.(2d) 220. 
Great Southern, etc., v. Johnson (Tex. Civ. App.) 13 S.W.(2d) 424, and Id. 
(Tex. Com. App.) 25 S.W.(2d) 1093. Also see the Moore and 
hove. 
Affirmed. 


Taree Cases cited 


98 The Insurance Law Journal, Vol. 77 [July, 1931 


SOVEREIGN CAMP, W. O. W., v. NASH et al. No. 8556. 
Court of Civil Appeals of Texas. San Antonio. Feb. 25, 1931. 
Rehearing Denied March 18, 1931. 
36 Southwestern Reporter (2d) 284. 
INSURANCE. 

Fraternal benefit society, whose deputy failed to insert in certificate names 
of two of three beneficiaries designated in application, designating them by in- 
itials, held liable to omitted beneficiaries (Rev. St. 1925, art. 4834). 

(For other cases, see Insurance, Dec. Dig. § 773.) 

Appeal from County Court at Law, No. 1, Bexar County; McCollum Burnett, 
Judge. 

Action by Bessie Nash and others against the Sovereign Camp, Woodmen 
of the World. From a judgment for named plaintiff, defendant appeals. 

Affirmed. 

Henry, Bickett & Bickett, of San Antonio, for appellant. 

Horace E. Wilson, of San Antonio, for appellees. 

Pry, €.. J. 

This is a suit on a certificate of insurance obtained by William T. Nash, in 
appellant's fraternal society on December 10. 1918, in the sum of $1,000, insti- 
tuted by Bessie Nash and Eva La Rue, joined by her husband, Clarence La Rue, 
against appellant. It was alleged that appellees were daughters of William T. 
Nash, who departed this life on February 23, 1919; that the beneficiaries in the 
certificate should have been Marion Nash, wife of said William T. Nash, and his 
daughters by a former marriage, Bessie and Eva, but through the negligence of 
appellant only the name “Marion FE. B. Nash” was inserted in the certificate, and 
after death of their father the whole of $1,000 was paid by appellant to Marion 
Nash. the stepmother of appellees. They sought a recovery of two-thirds of 
the $1,00). The court sustained exceptions to the action of Eva La Rue, on the 
ground that it was barred by limitation, and rendered judgment in favor of Bes- 
sie Nash for $333.33, with 6 per cent. interest thereon from February 23, 1919, to 
date of Judgment, July 7, 1930; the aggregate sum of the judgment being $559.85. 
This appeal is prosecuted by appellant, Mrs. La Rue offering no complaint as to 
the judgment against her. 

The facts are that William T. Nash was a member of the fraternal benefit 
organization and filed an application for insurance in which he set forth the 
beneficiaries as follows: “Marion, Eva, Bessie Nash, Age—36, 13, 11 years. Re- 
lation to Applicant, Wife & Daughters.” That application was approved and 
issuance of certificate recommended by the duly authorized “deputy” of appellant, 
who in common parlance would be called an agent of appellant. He was fully 
acquainted, as indicated by the language of his approval, with all the terms of 
the application. However. instead of naming Marion, Eva, and Bessie Nash as 
the beneficiaries, Marion E. B. Nash was named as the beneficiary, and the policy 
was delivered to William T. Nash, who died in less than three months there- 
after. 

The statute in terms makes the application, among other matters, part of 
the policy. Rev. Stats. art. 4834. The evidence showed necligence in prepar- 
ing the policy, and we do not think appellant can escape liability to Bessie Nash 
on the ground that the insured was negligent in not discovering the mistake. 
He had done all that was incumbent on him as to the beneficiaries and had un- 
der the law, so far as he could, written the designation into the policy. His 
designation was a part of the policy and no duty rested on him to read the pol- 
icy in order to discover the mistake of appellant. He had exercised his statutory 
right of selecting the beneficiaries of the insurance on his life, and that selec- 
tion could not be changed by the insurer. 

Appellant relies upon the Pennsylvania case of Burt v. Burt, 218 Pa. 198, 
67 A. 210, 11 Ann. Cas. 708, to shift its negligence upon the insured; but what- 
ever force that decision may have had was totally destroyed by a different opin- 
ion in the same case, in the same court, by the same judge. In the last opinion 
the insurer was held liable, under similar facts, to beneficiaries named in the ap- 
plication. Burt v. Burt, 221 Pa. 171, 70 A. 710. 

The judgment will be affirmed. 

Smith, J., entered his disqualification, not sitting. 
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AMERICAN LIFE INS. CO. v. MOYNAHAN et al. No. 8551. 
Court of Civil Appeals of Texas. San Antonio. Feb. 18, 1931. 
Rehearing Denied March 18, 1931. 
36 Southwestern Reporter (2d) 555. 
1. INSURANCE. 

In action to cancel policy, whether insured found dead near highway com- 
mitted suicide or was robbed and slain /eld for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

3. INSURANCE. 

Jury, on sufficient evidence, having found against motive for suicide by in- 
sured, neither trial nor appellate court may question determination. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

4. INSURANCE. 

In view of jury’s determination against suicide and motive, /ield insurer 
seeking cancellation of policy failed to show motive or intention of suicide. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

Appeal from District Court, Bexar County; F. Stevens, Judge. 

Action by the American Life Insurance Company against W. G. Moynahan 
and others to cancel an insurance policy, wherein the beneficiaries reconvened. 
From a judgment against it, and in favor of beneficiaries upon the policy, plain- 
tiff appeals. 

Affirmed. 

Kskridge & Groce, of San Antonio, for appellant. 

Boyle, Wheeler, Gresham & Terrell, of San Antonio, for appellees. 

SMITH, J. 

This is an action to cancel an insurance policy issued by the American Life 
Insurance Company upon the life of Doc Nixon, whose death occurred within 
less than one year from the issuance of the policy. The insurance company 
brought the suit to cancel the policy upon the ground that the insured committed 
suicide, in which contingency there could be no recovery, as stipulated in the 
policy, The beneficiaries reconvened, and, upon a jury finding that the insured 
did not commit suicide, recovered judgment for the amount of the policy, with 
interest, penalty, and attorney’s fees. The company appealed. . 

The controlling contention of appellant is that the evidence showed as a 
matter of fact that the insured’s death was intentionally caused by his own act; 
that he committed suicide by shooting himself with a pistol. 

At the time of his death insured was about 60 years old. He was survived 
by a brother and a grown son and daughter; his wife having died about five 
years prior to his death. In former years he had prospered moderately, but in 
later life had lost his property, after which he lived irregularly, spending some 
of the time with his daughter, some of it with his son, and much of the last 
iew years with a couple named Winters, who were not related to him. Ap- 
parently, he was always welcomed at the home of each of those mentioned, was 
respected generally, and had many friends. The evidence tended to show that 
he was of a cheerful jovial disposition up to the time of his death. His dead 
body was found lying on the ground under a tree near the highway, about a 
§ half mile north of the town of Devine, at about 6 o’clock on a Thursday morn- 
‘ ng. He was last seen alive by any witness in the case at the preceding mid- 
} night, at the roadside about a half mile south of the town of Somerset, twenty 

niles north of where his body was found next morning. His movements in the 

antime, how he got from Somerset to the place his body was found, are 

itters of the purest conjecture. That he walked the whole way from the one 

ace to the other is wholly improbable. Prior to midnight he had gone into a 

idside resort near Somerset, bought and drank a Coca-Cola, paid for it out 

a purse in which he had, and exposed to others, an undetermined sum of 

ney, probably a very small sum. The owner of the roadhouse, one Spencer, 

i nd his wife were then preparing to close the place of business for the night, 

according to their testimony, the insured asked them to take him in their 

| to Somerset, to which they assented. They drove him to a point indicated 
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by him, which was near the home of George Winters, where he often spent 
the nights, and let him out by the roadside. He paid them 50 cents, which he 
took from his purse, which he opened in the car dash light, disclosing one or 
two bills and some change in the purse. The Spencers then turned their car 
around and drove away, leaving him by the roadside. He was seen no more alive. 
This was just before midnight. His dead body was found about five or six 
hours later, at a point near Devine, twenty miles away. 

Parties in that vicinity saw a car parked by the roadside near where the 
body was found at about 4:30 that morning. Shortly after it was noticed there, 
this car moved on down the highway and disappeared, and no explanation of the 
incident appears in the record. When the body was found, the dead man’s purse 
and its contents, which he had when last seen alive, were missing and were 
never found. 

The record is confusing concerning the discovery of the body. It is not 
clear as to just who first saw it and approached it. The evidence is likewise con- 
fusing as to tracks leading to and from the body. One or two witnesses seem to 
have testified that the tracks of only one person led to the body, and that these 
tracks, made in soft sand, fitted the measurements of the deceased’s shoes. 
Other testimony had the effect of contradicting that evidence sutticiently, at leasi, 
to render it inclusive. 

When the coroner reached the body, it lay stretched full length on its back, 
the left arm, bent at the elbow, pressed the deceased’s hat to his side, with the 
hand resting on the body. The right arm lay, extended, upon the ground, the 
hand resting a few inches from a small, 22-caliber, pistol, identified as having 
belonged to the deceased. The only two shells in the pistol had been exploded, 
one of them apparently some time before, the other, resting under the hammer, 
but recently. A small bullet wound, surrounded by evidence of powder burns, 
was disclosed in the left breast, from which there had been a very slight flow 
of blood. No autopsy was had upon the body, nor was any search made _ tor 
other wounds than that made by the pistol bullet, and no inference may be 
drawn from the evidence that other wounds were or were not on the body. 
There was no evidence of any struggle between the deceased and others, or of 
any writhings or paroxysms of the deceased. His body lay, simply, at full length 
in a composed and natural position. Grass burrs were clinging to the bottoms 
of his trouser legs, which were damp, as if from dew, raising an inference that 
he had walked alongside or away from the paved highway at some time during 
the night. 

We believe we have fairly set out the material evidence of the physical facts 
disclosed in the record. Undoubtedly the jury could have easily found it to be a 
case of intentional self-destruction, some witnesses having testified to facts which, 
if found to be true, supplied motive and purpose. On the other hand, however, 
the theory of robbery and murder, and a cunning disposal of the body to con- 
ceal that theory, is supported by sufficient circumstantial evidence—it is a case 
purely of circumstantial evidence, of course—to warrant the jury in rejecting a 
finding of suicide. It is a travesty upon a wholesome respect for law and re- 
gard for human life and property, that the latter theory is rendered reasonable 
and plausible in these troublous times when murder and robbery and _ related 
crimes have become so common that no person’s life or person or property is 
surely safe in any lonely place, or anywhere else, for that matter. 

[1] The decedent had the Spencers drop him by the roadside, at a byroad 
leading to the nearby home of George Winters, where he usually spent his 
nights when in that vicinity. The jury could very reasonably have inferred that 
it was his intention to spend the night with the Winters as usual. The Winters, 
however, had other company that night, leaving no room for the decedent. If 
he approached the house, discovered the situation, and then started afoot down 
the highway towards his daughter’s home at Devine to spend the night with 
her, is not shown, but such may be inferred. If he was taken aboard a passing 
car, at his own request or otherwise, and carried on towards his daughter’s home, 
is not shown, but it is likewise inferable. If he did board another car, it is 1m- 
possible to conjecture satisfactorily what happened to him. It is easily conceiv- 
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able, from similar incidents daily reported in the newspapers of the land, that, 
traveling with strangers, he was assaulted, robbed, shot with his own pistol, and 
deposited in a carefully planned attitude by the roadside where his body was 
later found. It is by no means impossible to conjecture that he was stunned, or 
forcibly pinioned, by his companions, who, finding so little money on his person 
that they pressed his own pistol to his breast and shot him in resentment of the 
poor returns from their exploit, and, being done with him, carefully deposited 
him by the roadside. It is a matter of common knowledge, gained from almost 
daily reports of like incidents in the newspapers of the times, that bandits ofter 
become so incensed at the poverty of their victims that they often insult, some- 
times beat, and in some instances kill them in resentment. But, aside from these 
unnecessary observations, the circumstances of this case warranted the jury in 
rejecting the suicide theory in favor of the theory that the decedent was robbed 
and slain by others, who placed him in the position in which he was found, and 
then drove on their murderous way. This theory is greatly strengthened, first, 
by the fact that in the short time available he could not have walked all or a 
very substantial part of the way to his doom, but must have been driven all or 
part of the way by passing motorists, presumably not by friendly acquaintances; 
second, by the presence of the mysterious car between 4 and 5 o'clock in the 
morning at the point where his dead body was found, with its pockets rifled, 
an hour or two later; and, third, by the implied jury finding, upon sufficient 
evidence, that the decedent had no motive for, or intention of, suicide. 

[2, 3] Some witnesses testified that the decedent had been despondent for 
some time prior to his death, which they sought to attribute to his grief over 
his wife’s death five years before; that he had often expressed an intention to 
commit suicide, even with the very pistol found by his dead body. This testi- 
mony was from the mouths of witnesses whose relations to the decedent were 
such, according to the evidence, as to create at least a trace of suspicion that 
they had a motive for bolstering the suicide theory. The effect of their testi- 
mony was contrary to the testimony of other witnesses. It was the peculiar 
province of the jury to resolve this conflict. The jury saw the witnesses, ob- 
served their conduct and manner on the stand, heard their testimony, weighed it 
in the balance with the testimony of other witnesses from the same stand. 
Obviously the jury were not impressed with the credibility of their testimony, and 
rejected it as being outweighed by the testimony of the other witnesses. In this 
the jury but exercised a perogative inherently theirs, and this court nor 
trial court may question their determination of the issue thus raised. 

[4, 5] In short, appellant failed to show a motive or intention of suicide. We 
cannot say from a consideration of all the evidence in the case that reasonable 
minds could not differ upon the issue of the cause of the insured’s death, and, 
the jury being in the best position to pass upon that issue, their finding thereon, 
being upheld by the trial judge, is conclusive upon this court. 


the 


[6] The only other complaint urged by appellant is directed at the argu- 
ments of appellees’ counsel to the jury. This complaint does not in our opinion 
present reversible error. It appears that in his argument to the jury one of 
appellees’ counsel contended that the burden rested upon appellant to “prove” to 
the jury’s “satisfaction, according to a preponderance of the evidence,” that the 
decedent committed suicide; that, the case being one purely of circumstantial 
evidence, it was the duty of appellant to make a complete chain of such evi- 
dence on the issue of suicide; that, if there was “one weak link, if there is one 
link missing in this chain,” the jury would not be justified in finding that the 
decedent committed suicide. Appellant urges reversal on account of this argu- 
ment. We overrule the contention as being obviously without merit. 


Appellant also complains of certain strictures in the argument of appellees’ 
counsel upon the attitude assumed in the case by the decedent’s son. We conclude 
that circumstances upon the trial, as disclosed in the record, warranted the 
speculation indulged in by counsel upon this subject, and overrule appellant's 
objection thereto. No reversible error is presented concerning the remaining argu- 
ment complained of. 


The judgment is affirmed. 
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DARMOUR PRODUCTION CORPORATION v. INSURANCE CO. 
OF NORTH AMERICA No. 3987. 
District Court, S. D. California, Central Division. March 12, 1931. 
47 Federal Reporter (2d) 790. 
1, INSURANCE. 

Insurance policy must be read as whole and interpretation adopted which 
will give effect to parties’ intent. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Uncertainties or ambiguities in insurance policy will be resolved in insured’s 
favor. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Insurance policy icld to cover loss from destruction of film negatives by 
fire after estimated time for production of film. 

The policy provided that insurance should cover any one negative 
from time‘ film was first exposed at commencement of picture until all 
films contracted for were made or assured’s interest had ceased, but in 
no event after “terminating date” of insurance thereon, and that assured 
should give written notice. to insurer of estimated period of production 
before commencement of any risk. “Terminating date” meant estimated 
or approximate date, not date when insurance should absolutely cease. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

At Law. Action by the Darmour Productions Corporation against the In- 
surance Company of North America. On demurrer to the second amended 
complaint. 

Demurrer overruled. 

Isador Morris, of Los Angeles, Cal., for plaintiff. 

Young, Lillick, Olson, Graham & Kelly, of Los Angeles, Cal., for defendant. 

James, District Judge. 

Defendant has demurred to the second amended complaint of the plaintiff. 
The action is to recover upon a policy of insurance issued to cover film nega- 
tives which the plaintiff was engaged in making. The risk assumed was to 
cover generally all damage to or loss of negatives of the plaintiff to an amount 
not exceeding $525,000.00. The policy contained the following terms: 

“(3.) This policy is to be deemed continuous and to cover and attach on 
all negatives produced by the assured on which production is commenced (as 
defined in this policy) on and after May 27, 1929. 

“(4) This insurance to attach and cover as to any one negative insured here- 
under from the time the film is first exposed at the commencement of the picture 
and to cover continuously thereafter at all times in all places in the United States 
and Canada until the full quota of positive prints or films previously contracted 
for have been made from the negative hereby insured or until the interest of the 
assured has ceased, whichever may first occur, but in no event after the terminat- 
ing date, of the insurance on such negative, as shown in the declaration of risk 
to be made hereunder. 

“(5) It is warranted by the Assured that they shall prior to commencement 
of any risk hereunder give written notice to this Insurance Company stating name 
or temporary title of picture to be produced, estimated costs of production, esti- 
mated period of production, number of negatives to be made and location of stu- 
dios, laboratories and vaults intended to be used.” 

[1-3] Plaintiff alleges that it gave notices, agreeable to the conditions of the 
policy, of the making of two film negatives, known as Whitwer No. 2 and Whitwer 
No. 6. The first notice contained the following statement: “Estimated cost of 
production $13,500.00 from May 27, 1929, to July 27, 1929.” The second notice 
stated: “Estimated cost of production $13,500.00, from August 16, 1929, to Octo- 
ber 15, 1929.” It is alleged that both negatives were destroyed by fire on the 24th 
day of October, 1929, with a loss to the plaintiff on the first of $7,000, and on the 
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second of $11,583.92. It will be noted that the date of the loss in the case of each 
negative is later than the maximum time fixed in the period estimated for the 
production of each film. It is argued in support of the demurrer that the liability 
of the insurer ceased at the expiration of the period estimated by the producer as 
being that during which the negative would be in process of making. The policy 
as issued was, as it states on its face, an open one, intended to be continuously 
operative until terminated by the happening of events stated. It must be read 
as a whole and an interpretation adopted which will give effect to the intent of 
the parties. Furthermore, the uniform and unvarying rule is that in construing 
policies of insurance, uncertainties or ambiguities contained therein will be re- 
solved in favor of the insured, because the insurer has, by his act, caused the un- 
certainty to exist. Thompson v. Phoenix Ins. Co., 136 U. S. 287, 10 S. Ct. 1019, 
34 L. Ed. 408; McMaster v. New York Life Insurance Co., 183 U. S. 25, 22 S. Ct. 
10, 46 L. Ed. 64; Mutual Life Insurance Co. v. Hurni Co., 263 U. S. 167, 44 S. 
Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102. The policy condition only required of the 
insured that in giving notice that it was about to make a film it should state the 
“estimated period of production”; hence, the date was not required to be definitely 
fixed, and in the nature of the business of film making, it can readily be seen why 
it would be impracticable to do that. The “terminating date,” mentioned in para- 
graph (4) of the policy above quoted, meant the estimated or approximate date 
und not the date when the insurance should absolutely cease. 
The demurrer, therefore, should be overruled, and it is so ordered. 


CONTINENTAL INS. CO..OF NEW YORK v. ROTHOLZ. 
6 Div. 769. 
Supreme Court of Alabama. March 26, 1931. 
Rehearing Denied April 9, 1931. 
133 Southern Reporter 587. : 
1. INSURANCE. . 

Foreclosure and purchase by mortgagee with mortgagor remaining in pos- 
session held not “change of ownership or occupancy” working forfeiture of fire 
policy for failure to notify insurer thereof. 

In clause appended to policy it was provided that loss should be pay- 
able to mortgagee as interest may appear, and that insurance as to in- 
terest of mortgagee should not be invalidated by any act or neglect of 
mortgagor, nor by foreclosure or any other proceedings, or notice of 
sale relating to property, nor by change in title or ownership of property. 
(For other cases, see Insurance, Dec. Dig. § 328[2].) 

2. INSURANCE. 

\Where fire policy insured mortgagor, naming mortgagee merely as payee as 
erest might appear, and mortgage was foreclosed insurer, on payment to mori- 
gagee after loss could not be subrogated to mortgagee’s rights. 

Insurer could not be subrogated to mortgagee’s rights on payment to 
mortagee, since the mortgagor had a beneficial interest in the insurance 
contract. 


(For other cases see Insurance, Dec. Dig. § 606[2].) 

\ppeal from Circuit Court, Jefferson County; Romaine Boyd Judge. 

\ction on a policy of fire insurance by Mrs. Carrie Rotholz against the Con- 
tinental Insurance Company of New York. From a judgment for plaintiff, de- 
fendant appeals. 

\ffirmed. 

Coleman, Coleman, Spain & Stewart, of Birmingham, for appellant. 

Woolverton & Haley, of Birmingham, for appellee. 

Sayre, J. 


\ction on a policy of fire insurance by the mortgagee of the owner. The 
case was tried on an agreed statement of facts which showed the policy was issued 
to R. W. Smith and insured buildings owned by him. The owner was indebted 
to the plaintiff appellee, and that indebtedness was secured by a mortgage. After 
the execution of the mortgage, defendant insurance company issued a policy to 
Smith which contained the following provision: 
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“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void, if * * * with the knowledge of the insured, fore- 
closure proceedings be commenced or notice given of sale of any property covered 
by this policy by virtue of any mortgage or trust deed; or if any change, other 
than by the death of an insured, take place in the interest, title, or possession of 
the subject of insurance [except change of occupants without increase of hazard] 
whether by legal process or judgment or by voluntary act of ‘the insured, or other- 
wise.” 

In the New York standard mortgage clause, which was appended to and 
made a part of the policy, it was provided as follows 

“Loss or damage if any, under this policy, shall be payable to Mrs. Carrie 
Rotholz as mortgagee (or trustee) as interest may appear, and this insurance, as 
to the interest of the mortgagee (or trustee) only therein, shall not be invalidated 
by any act or neglect of the mortgagor or owner of the within described property, 
nor by any foreclosure or other proceedings or notice of sale relating to the 
property, nor by any change in the title or ownership of the property, nor by the 
occupation of the premises for purposes more hazardous than are permitted by 
this policy; Provided, That in case the mortgagor or owner shall neglect to pay 
any premium due under this policy, the mortgagee (or trustee) shall, on demand, 
pay the same. 


“Provided also, that the mortgagee (or trustee) shall notify this company of 
any change of ownership or occupancy or increase of hazard which shall come to 
the knowledge of said mortgagee (or trustee) and, unless permitted by this policy, 
it shall be noted thereon, and the mortgagee (or trustee) shall, on demand, pay 
the premium for such increased hazard for the term of the use thereof; other- 
wise this policy shall be null and void.” 

The policy covered the time from July 3, 1927, to July 3, 1929. Appellee fore- 
closed her mortgage March 15, 1928, becoming the purchaser at the foreclosure 
sale. July 23, 1928, the property was damaged by fire to the extent of $1,350. 
September 20, 1930, the court rendered judgment for plaintiff in the sum of $1,- 
621.50. Defendant appeals. 


[1] Appellant’s contention, for one thing, is that, by the foreclosure of the mort- 
gage under the power and conveyance to the purchaser mortgagee, there was a 
a inge of ownership and occupancy—the agreed fact is that the mortgagor re- 
mained in possession paying rent to the mortgagee purchaser—imposing upon the 
mortgagee the duty to notify the insurance company of such change of ownership 
or occupancy the nonperformance of which worked a forfeiture of the right to 
recover under the mortgage clause. The identical point was made in Pioneer 
Savings, etc., v. St. Paul, ete., Ins. Co., 68 Minn. 170, 70 N. W. 979, 980, and the 
court disposed of it in the following language: “The proviso has reference to a 
change or transfer of title or possession to a third person, not to one from the 
mortgagor to the mortgagee through a foreclosure.” Our judgment is that the 
foregoing correctly states the law on the point just here in question. 
\uthorities are cited at page 599 of 45 A. L. R. to the proposition that under 
the New York standard clause, appended to the policy of insurance in this case, 
stipulation that the interest of the mortgagee in the proceeds shall not be invali- 
dated by the act or neglect of the mortgagor operates to create a separate and 
independent insurance of the mortgagee’s interest in the property, and his ac- 
quisition of title to the insured property is generally regarded as an increase of 
interest rather than a change of ownership. “It gives to the mortgagee such an 
independent status as might authorize a recovery by him on the policy, even 
though the circumstances were such as would prevent a recovery by the mortga- 
gor, and notwithstanding the failure of the mortgagee to give the insurer the no- 
tice contemplated by the provisions of the standard clause, of any change of own- 
ership which shall come to his knowledge.” Specifically we note in this connec- 
tion the clause of the appended stipulation to the effect that the interest of the 
mortgagee shall not be invalidated by any foreclosure. In other words, the fore- 
closure and purchase by the mortgagee put his case without that provision of the 
appended clause by which it was provided that the mortgagee should notify the 
insurer of any change of ownership—this for the reason that the increase of the 
mortgagee’s interest by purchase at foreclosure had no tendency to increase the 
hazard assumed by the insurer. 
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It may be conceded for every purpose of this case that, so far as concerned 
the interest of the mortgagor in the policy of insurance, it was voided by the fore- 
closure and the change in his interest thereby effected. But that provision ap- 
pears in the original body of the policy, whereas the rights of appellee, mortgagee, 
ire governed by the standard clause appended thereto, the effect of which we have 
heretofore undertaken to state. 

[2] In conclusion, appellant contends that, since it is not indebted to the mort- 
gagor by reason that he suffered a foreclosure, it (the insurance company) is en- 
titled to be subrogated to the rights of the mortgagee, and upon payment of the 
mortgage debt is entitled to have the mortgage assigned to it, and thereby to be 
subrogated to the rights of the mortgagee. 

Appellant contends in its brief that it is entitled to the benefit of the doctrine 
of subrogation. There is nothing in the pleading or the agreed facts to suggest 
subrogation. There is no contractual or conventional subrogation, for the reason 
that there was no contract to that effect. Nor, pretermitting the question of 
pleading, is there any reason for the application of the doctrine of equitable sub- 
rogation. Subrogation substitutes one creditor for another. The principle in 
matters of insurance appears to find its most frequent application in situations 
described in the following language of 7 Cooley’s Briefs on Insurance (2d Ed.) p. 
6675: “When an insurer pays to the insured the amount of the loss, it is subro- 
gated, in a corresponding amount, to the insured’s right of action against any 
other person responsible for the loss.” It does not appear in this case that any 
other person was responsible for the loss. And from page 6720 of the same au- 
thority we quote: “The insurance company will not, however, be entitled to sub- 
rogation under such a policy’’—a policy like that here involved—“where it was in 
fact liable to the mortgagor.” And: “Obviously, the principles underlying subro- 
gation do not apply where the policy, both on its face and by the intention of the 
parties, insures the mortgagor, naming the mortgagee merely as a payee as his 
interest may appear. Under such a policy the mortgagor has a beneficial interest 
in the contract, and the insurer cannot be subrogated to the rights of the mortga- 
gee.” These statements of the law appear to be sustained by the weight of au- 
thority. 

\We note further that appellant insurer has not paid, nor does it offer to pay, 
to the mortgagee the amount of ithe loss. In this connection we refer to Astna 
Ins. Co. v. Hann, 196 Ala. 234, 72 So. 48. 





| 
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; [3] Further, it may be noted that the mortgagor is not a party to this pro- 
i ceeding, and his rights and liabilities cannot be determined herein. 
It results that the judgment against the insurer on the agreed facts must be 
firmed. 


\firmed. 
\nderson, C. J., and Thomas and Brown, JJ., concur. 


SECURITY INS. CO. OF NEW HAVEN v. SMITH et al. No. 158 
Supreme Court of Arkansas. Feb. 16, 1931. 
Rehearing Denied March 16, 1931. 
35 Southwestern Reporter (2d) 581. 
l. INSURANCE. 
Where insured had contracted for title prior to date of fire policy and had 
quired title before loss, policy held valid 
The policy provided that, if the subject of the insurance be a build- 
ing on aseanl not owned by the insured in fee simple, policy should be 
void. 

(For other cases, see Insurance, Dec. Dig. § 282[8].) 

INSURANCE. 

That insured mortgaged property after issuance of fire policy without in- 
surer’s knowledge did not invalidate policy, which especially permitted mort- 
gagee to be such. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

3. INSURANCE. 

Where adjuster of insurer denied liability for fire loss, it was unnecessary 
to file proof of loss 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 
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4. INSURANCE. 

Alleged false swearing in proot of loss as to value of insured property held 
immaterial, where adjuster had denied liability before proof was filed. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

5. INSURANCE. 

Alleged false swearing in proof of loss as to holder of mortgage held im- 
material, where adjuster had denied liability before proof was filed. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

6. INSURANCE. 
Alleged false swearing in proof of loss as to value of property held im- 
material, where property was totally destroyed (Crawford & Moses’ Dig. § 6147). 
Under the provisions of Crawford & Moses’ Dig. § 6147, the full 
amount of insurance named in the policy was due and payable, as the 
insured property was totally destroyed by fire, and the value of the prop- 
erty was therefore immaterial except as it might tend to show fraud and 
collusion between owner and agent in procuring the policy. 
(For other cases, see Insurance, Dec. Dig. § 553[1].) 
7. INSURANCE. 

Insured could recover penalty and attorney’s fee for insurer’s vexatious 
delay, where judgment was obtained for sum demanded, in accordance with 
statute (Crawford & Moses’ Dig. § 6155). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

8. INSURANCE. 

That insurer believes it has meritorious defense does not relieve it of lia- 

bility for penalty and attorney’s fee under statute (Crawford & Moses’ Dig. 


§ 6155). 
(For other cases, see Insurance, Dec. Dig. § 602.) 
9, INSURANCE. bs 


That fire policy improperly provided that bank was mortgagee did not pre- 


clude insurer from making settlement so as to relieve it from liability for 
statutory penalty and attorney’s fee (Crawford & Moses’ Dig. § 6155). 





(lor other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Benton Chancery Court; Lee Seamster, Chancellor. Be 

Action by Clint Smith and others against the Security Insurance Company 
of New Haven. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Cravens & Cravens, of Fort Smith, for appellant. 

A. L. Smith, of Siloam Springs, for appellees. 

McHaney, J. 

\ppellees sued appellant on a policy of fire insurance dated September 24, 
1929, which insured appellee Smith as owner, and appellees J. M. Gentry and 
W. O. Reed as first and second mortgagees, respectively, as their interest might ce 
appear, in the sum of $2,000 on a certain house in Siloam Springs, Ark. The 4 
suit was brought in the chancery court for the reason that the mortgage clause 
in the policy named the State Bank as first mortgagee, whereas the truth was 
that J. M. Gentry was the first mortgagee instead of the State Bank, and that 
the bank’s name was inserted therein by mutual mistake, and that it was neces- 
sary to reform the policy to show this fact. A trial resulted in a decree of 
reformation in this respect and judgment against appellant for the sum sued 
for with interest, 12 per cent, penalty, and $250 attorney’s fee for appellee’s at- 
torney. ; 

Appellant defended the action on several grounds, which are here urged for 
a reversal of the case, as follows: (1) That appellee Smith was not the owner 
in fee simple of the ground upon which the insured building was located at 
the date of the policy, September 24, 1929; (2) that if he were the owner, his 
title and interest in the property was thereafter changed without the consent 
of the company avoiding the policy; (3) that appellee Smith had sworn falsely 


in the proof of loss as to the value of the property and as to the ownership 
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of the first mortgage by the State Bank instead of J. M. Gentry; (4) that the 
court erroneously assessed a penalty and attorney’s fee against it on the ground 
that its refusal to pay the amount of the policy was not vexatious, but that its 
refusal was based upon a well-founded belief that it did not rightfully owe the 
appellees anything on account of said policy, and further that it could not know 
to whom it should pay as mortgagees without a reformation. 

[1] 1. Relative to the ownership of the property, the policy provides that 
it shall be void “if the subject of insurance be a building on ground not owned 
by the insured in fee simple.” The facts are that F. C. Main and his wife 
deeded the property to Smith under date of September 20, 1929, and left the 
deed in the First State Bank of Siloam Springs to be delivered to Smith when 
he delivered his deed to it conveying ceriain property to Main and paid Main 
$350 in cash for it. In other words, Smith was exchanging certain property with 
Main for the insured property and paying him a difference of $350. The deal 
was not actually closed on that date, but was consummated a few days later, 
perhaps finally closed after the date of the policy. As above stated, the policy 
was dated September 24, 1929, but the proof shows it was not delivered until 
after title in fee to the insured property had vested in Smith. Conceding there- 
fore that the title in fee had not vested in Smith at the date of the policy, it 
had when it was delivered and when the loss occurred, and appellant is in no 
position to raise the question. It is the real status of the situation at the time 

f loss, and not at the time of the issuance of the policy, that controls liability 
under the policy. We soheld in North River Insur. Co. vy. Lloyd, 180 Ark. 1030, 23 S.W. 
(2d) 988, and in Merchants’ Ins. Co. v. Barton, 32 S.W.(2d) 1069, 1070. In the lat- 
ter case, the total concurrent insurance permitted in the policy was $12,000, whereas at 
the time the policy in question was issued it and other insurance made a total 
of $12,750. We there said: “It is true * * * that, at the time this policy 
was issued, it, together with other policies, exceeded this amount. But the proof 
shows that Mr. Benson had canceled $3,250 of insurance other than the attempted 

incellation of this’ policy, prior to the loss, which reduced the amount of in- 
rance far below the total permitted. Such being the case, the rule announced 
in the recent case of North River Ins. Co. v. Loyd, 180 Ark. 1030, 23 S.W.(2d) 
988, applies, and this policy was not void because of over insurance.” So in this 
e appellee Smith had contracted for the title prior to the date of the policy 
1 had acquired the title before the policy was delivered and before the loss, 
1 the policy was not void because thereof. 

[2] 2. It is next argued that the policy is void, even though Smith be held to 
the owner of the property, for the reason that he thereafter mortgaged same 
to W. O. Reed without the knowledge and consent of-appellant. We do not 
agree with appellant in this contention. The policy specifically provided in a 
mortgage clause attached to it that Reed was a second mortgagee and that he 
should be protected as his interest might appear. The facts are that Smith was 
ebted to Reed on an old indebtedness of $900. He borrowed $350 from Reed 
ith which to pay Main the amount due him, and on October 5 he executed the 

tgage to Reed for $1,250 to secure his note in said sum. Again, the above 
rule applies, that the situation existing at the time of the loss controls the lia- 
bility om the policy. The fact that Reed did not actually have a mortgage at the 

» of the policy can make no difference to appellant, since by the express pro- 
vision in the policy he was permitted to be a mortgagee. 
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[3-6] 3. It is next contended that Smith was guilty of false swearing in the 
proof of loss executed by him as to the value of the insured house and that the 
State Bank was the holder of the first mortgage thereon instead of said Gentry, 
which avoided the policy, under its provisions. We do not agree with this con- 
tention. In the first place, an adjuster representing the company came before 


proof of loss was made and denied liability. This action made it unnecessary 

file a proof of loss and any statements made therein would be immaterial. 
In the next place, the house insured was totally destroyed by fire and under 
the provisions of the statute, section 6147, C. & M. Digest, the full amount of 
nsurance named in the policy became due and payable. Therefore, the value 
of the property became immaterial, except as it might tend to show fraud and 

llusion between the owner and the agent in procuring the policy. The statute 
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made the claim in this case a liquidated demand for the full amount stated in the 
policy for which a premium was charged and collected. 

[7-9] 4. It is finally insisted that the court erred in assessing a penalty and 
attorney’s fee on the ground that it did not refuse to pay for the purpose of 
vexation or delay, but because it believed in good faith, on account of the 
matters heretofore discussed, appellees were not ‘entitled to recover, and for the 
further reason that it was necessary to reform the policy before it knew to whom 
it was liable. We think there is no merit in these contentions, and we decline to 
follow the decision of the Circuit Court of Appeals in Standard Accident Ins. 
Co. v. Rossi, 35 F.(2d) 667, for the reason that we have many times heretofore 
taken the contrary view. We have many times held that the insured is entitled 
to recover the penalty and attorney’s fee in every case where there was a 
judgment rightfully obtained for the sum demanded, in accordance with the pro- 
visions of the statute. Crawford & Moses’ Digest, § 6155. The statute provides 
that if the company shall fail to pay, within the time specified in the policy, 
after demand therefor, it shall be liable for damages and attorney’s fees. In 
Fidelity & Cas. Co. v. Meyer, 106 Ark. 91, 152 S. W. 995, 999, 44 L. R. A. 
(N. S.) 493, we said: “The fact that defendant found some justification in the 
certificates furnished for its contention that death did not result from the acci- 
dent does not put the case outside of the statute providing for assessment of 
damages and attorney’s fees where the liability is established and timely demand 
for payment has been made.” So here, the fact that appellant may have thought 
it had a meritorious defense, and in good faith presented same, does not take 
the case out of the statute. Nor did the fact that the policy provided that the 
State Bank was a mortgagee preclude it from making settlement by determining 
to whom the insurance was due and the amount to each of the parties, nor from 
bringing an interpleader’s suit and depositing the money in court to be dis- 
tributed by the court. It did neither of these things but denied liability on other 
grounds. 

We find no error, and the judgment is accordingly affirmed. 


AMERICAN INS. CO. OF NEWARK v. RUSSELL. No. 166. 
Supreme Court of Arkansas. Feb. 23, 1931. 
Rehearing Denied March 23, 1931. 
35 Southwestern Reporter (2d) 1014. 
INSURANCE. 

Where insured, knowing of fire loss when remitting delinquent premium, 
did not notify insurer, who denied lability on obtaining information, mere re- 
tention of premium was not sufficient to carry question of waiver of forfeiture 
to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Circuit Court, Lafayette County; Dexter Bush, Judge. 

Suit by G. W. Russell against the American Insurance Company of Newark. 
Judgment for plaintiff, and defendant appeals. 

Reversed, and cause dismissed. 

H. M. Barney, of Texarkana, for appellant. 

E. F. McFaddin, of Hope, for appellee. 

Humpnreys, J. 

\ppellee brought this suit against appellant to recover $395 on two items cov- 
ered by an insurance policy for $3,000, which also covered twelve other items, 
or a total of fourteen items. Each of the fourteen items were separate and 
set out specifically as to the amount of insurance thereon in said policy. The 
policy was issued by appellant to appellee on September 20, 1926, for a period 
of five years from the 16th day of September, 1926, to the 16th day of Septem- 
ber, 1931, for a total premium of $325.80, payable $65.15 in cash, and a like 
amount on the Ist day of October, for the years 1927, 1928, 1929, and 1930, re- 
spectively; the deferred payment being evidenced by one note in the total sum 
of $260.64, due in installments as aforesaid. 

It was alleged in the complaint that on the 24th day of October, 1929, the 
barn and certain provender, being two items covered by the policy, were de- 
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stroved by fire and that proof of loss was made within the period of sixty days 
after the fire provided in the policy for making such proof. 

Appellant filed an answer denying liability under the policy on the ground 
that the policy was suspended on October 24, 1929, when the barn and provender 
were destroyed by fire, on account of appellee’s failure to pay the premium 
installment on October 1, 1929, amounting to $65.16. The suspension clause 
relied upon as a defense was set out, in substance, in the answer, and is as fol- 
lows: “And it is hereby agreed that, in case of non-payment of either of the 
installments herein named at maturity, this Company shall not be liable for 
loss during such default, and the policy for which this note was given shall 
lapse until the payment is made to this company. * * * The payment of the pre- 
mium, however, revives the policy, and makes it good for the balance of the 
term.” 

The cause was submitted upon the pleadings and the testimony adduced 
by the respective parties, at the conclusion of which the court peremptorily in- 
structed a verdict for appellee in the amount sued for, from which is this appeal. 

The record reflects that appelee had the money in the bank with which to 
pay the premium on October 1, 1929, but forgot to do so until after the barn 
and provender were destroyed by fire. Immediately thereafter he informed ap- 
pellant’s local agent of the fire, and following his advice sent a check to ap- 
pellant on the 3lst day of October, 1929, for $65.16 to cover the premium due 
on October 1, 1929, but did not inform appellant in the letter inclosing the check 
of the fire. Appellant received and cashed the check without any knowledge 
that the barn and provender had been destroved by fire. Later, and within sixty days 
after the fire, appellee made proof of his loss by fire in accordance with the terms 
of the policy, and mailed same to appellant. This was the first knowledge ap- 
pellant obtained that the barn and provender had been destroyed by fire. It 
immediately denied liability upon the ground that the policy was suspended under 
the express provisions thereof during the time appellant had defaulted in the 
payment of the premium installment due October 1, 1929, and that the policy 
was void and of no binding effect on appellant at the time the barn and pro- 
vender were destroyed by fire. It retained the total premium and refused to 
pay appellee’s loss. 

Appellant contends for a reversal of the judgment under the general rule 
adopted by this court to the effect that policies of fire insurance may provide 
against liability on the part of the insurer during default in the payment of 
the installments of the premium agreed upon as a consideration for the pro- 
tection. The doctrine invoked and relied upon by appellant may be found in the 
cases of Jefferson Mutual Life Insurance Co. v. Murry, 74 Ark. 507, 86 S. W. 
813; American Insurance Co. v. Hornbarger, 85 Ark. 337, 108 S. W. 213: Fidelity 
Mutual Insurance Co. v. Bussell, 75 Ark. 25. S. W. 814; and American Insurance 
Co. v. Austin, 178 Ark. 566, 11 S.W.(2d) 475. 

Appellee concedes the general rule provided in the cases cited. but contends 
that the instant case is not governed by the general rule, but by the exception 
thereto, to the effect that suspension or forfeiture clauses in policies may be 
waived by the insurer. Appellee argues that the retention of the premium in- 
stallment paid by him on October 31, 1929, which was due October 1, 1929, after 
receiving notice of the loss by fire, was a waiver of the suspension or forfeiture 
clause contained in the policy and set out above. He cites in support of his 
contention the case of Attna Insurance Co. v. Daggett & Yancey. 177 Ark. 109, 
5 S.W.(2d) 719. The compelling facts in the case cited do not appear in the 
instant case. In the case cited the insured was not aware of a fire and loss 
when they paid the delinquent installment of the premium. It accepted all of the 
overdue premiums with full knowledge of the fire loss, and, instead of denying 
liability, entered into negotiations for a settlement by sending an adjuster to in- 
vestigate the fire and causing and inducing the insured to go to trouble and expense. 

In the instant case appellee did not notify appellant of the fire loss when 
he remitted the delinquent premium installment, although knowing of it himself. 
In other words, he withheld this information from the insurer so at the time 
it received the remittance and appropriated same it had no knowledge of the 
fire loss. Immediately upon obtaining the information, the insurer denied liability 
and did not enter into negotiations for a settlement or by any act induce ap- 
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pellee to go to trouble or expense relative thereto. All that it did was to 
retain the installment of premium remitted to it after it became aware of the 
fire loss. The cases are not parallel in their salient facts, and therefore the in- 
stant case is not ruled by the case of 7&tna Insurance Co. v. Daggett & Yancey, 
supra. The retention of the installment premium under the circumstances was 
not sufficient in itself to constitute a waiver of the suspension clause as a matter 
of law; or was it, standing alone, sufficient to carry the question of waiver to 
the jury. The rule stated in 32°C. J. at page 1351, § 629, is as follows: “Accept- 
ance of a past-due premium after loss without knowledge of the loss does not 
revive a previously forfeited policy.’ And further (section 630): “The exer- 
cise by the company of its right to accept the premium after due, under a 
provision in the contract expressly stipulating as to the effect of such an accep- 
tance does not in itself waive a forfeiture or provision against liability during the 
suspension of the policy.” 

Instead of instructing a verdict for appellee, the court should have instruct- 
ed a verdict for appellant. 

On acount of the error indicated, the judgment is reversed, and the cause is 
dismissed. 


FRANCIS et al. v. IOWA NAT. FIRE INS. CO. OF DES MOINES. 
Civ. 3790. 
District Court of Appeal, Third District, California. March 16, 1931. 
297 Pacific Reporter 122. 
1. INSURANCE. 
Kvidence held to sustain finding that fire policy was duly executed by author- 
ity of insurer. 


(For other cases, see Insurance, Dec. Dig. § 605 [2].) 
2. INSURANCE. 

Kvidence sustained finding that clause in fire policy exempting insurer from 
liability when insured property was incumbered by mortgage, was waived (Civ. 
Code, § 2636). 

(For other cases, see Insurance, Dec. Dig. § 665[8}.) 

3. INSURANCE 

Court, in absence of fraud on part of insured, should carefully examine 
evidence regarding failure to furnish proof of loss, so as to avoid forfeiture. 

(For other cases, see Insurance, Dec. Dig. §$ 665[8].) 

4. INSURANCE. 

Insurer, having determined to repudiate obligations of fire policy, had duty 
of notifying insured so that he could protect himself by furnishing proof of 
loss (Civ. Code, § 2636). 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 

INSURANCE. 

General agent of fire insurance company, with power to bind company in con- 
duct of its business, has authority to waive clause of policy requiring sworn 
proof of loss (Civ. Code, § 2636). 

(lor other cases, see Insurance, Dec. Dig. § 556[1].) 

6. INSURANCE. 

Declarations of insurer and agents held to waive furnishing of sworn proof of 
loss required by fire policy (Civ. Code, § 2636). 

Local agents of insurer, who had apparent authority to represent 
company as general agents, with exception of adjusting losses, specifically 
assured the insured that they would do everything necessary to collect 
the insurance, and told him that there was nothing further required of 

him to do or to sign, in addition to which the general agent had re- 
turned check given for premium with the statement that payment of 
premium could not be accepted at that time, in view of fact that com- 
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pany was not in a position to either admit or deny liability on the par- 

ticular policy. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 

7. INSURANCE. cs 

Insurer, by denying liability on fire policy, waived provision requiring sworn 
proof of loss (Civ. Code, § 2636). 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

8. INSURANCE. 

Evidence established that insurer at all times intended to repudiate liability 
under fire policy, so as to waive requirement for proof of loss (Civ. Code, § 
2636). 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

9. INSURANCE. 

Insurer's conduct in sending adjuster tc insured immediately after fire was 
evidence of waiver of clause of contract requiring proof of loss (Civ. Code, § 
2636). 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Appeal from Superior Court, Stanislaus County; L. W. Fulkerth, Judge. 

Action by L. S. Francis and another against Iowa National Fire Insurance 
Company of Des Moines. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Robert M. Pease and Roy P. Dolley, both of Los Angeles, for appellant. 

Griffin & Boone, of Modesto, for respondents. 

Mr. Justice R. L. Thompson delivered the opinion of the court. 

This is an appeal from a judgment for compensation of loss by fire, which 
judgment was rendered pursuant to the terms of an insurance policy. It is 
claimed liability under this policy was waived by the insured by failure on his 
part to supply the company with sworn proof of loss as required by the contract. 

The plaintiff Western owned a store building, together with fixtures and a 
stock of merchandise at Ceres. The merchandise was subject to a chattel mort- 
gage to secure the loan of $2,000 which was held by the plaintiff Francis. Except 
for this mortgage, Francis had no interest in the property. Russell & Robbins 
are insurance brokers who maintain their office at Modesto. They were agents 
in Stanislaus county for the defendant, lowa National Fire Insurance Com- 
pany of Des Moines. The defendant admits this agency, but denies they had 
authority to adjust claims of loss in behalf of the company, or to waive the 
furnishing of proof of loss by the insured as required by the terms of the policy. 

December 29, 1926, the agent Russell visited the store of plaintiff Western 
and took his application for $1,500 insurance on the fixtures and stock of mer- 
chandise. The agent then had full knowledge of the existence of the chattel 
mortgage. The following morning the policy was duly issued insuring the stock 
and fixtures of plaintiff Western for $1,500 in the Iowa National Fire Insurance 
Company. At noon on December 30th, the agent Russell delivered the policy to 
Western and collected the balance of the premium amounting to $32.63. In the 
meantime, following the acceptance of the insurance, a fire occurred during the 
night which entirely destroyed the building, fixtures, and stock of merchandise. 
Notice of the loss by fire was promptly given to the agents Russell & Robbins. 
Russell sent a telegram to R. H. Jenkins, general agent of the defendant in- 
surance company, at his office in Los Angeles. The message read: 

“Modesto, Calif., Dec. 30 
“Rk. H. Jenkins, A. G. Bartlett Bldg., Los Angeles, Calif. 

“Wrote PoL No. 616522 yesterday and store burned at four A. M. today. 
Two parties no@ amterested in [it] in jail for setting fire. Suggest you sending 
adjuster Wm. Brown, Stockton, Clark Hotel for adjustment. Would appreciate 
quick settlement. 


26 


“TSigned] R.” 
To this wire, Jenkins replied: “Adjuster Fargo of this city leaving for 
Modesto tonight.” On the morning of December 30th, Russell & Robbins for- 
warded to Jenkins a complete report of the issuing of the insurance policy to 
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Western. A few days later they sent Jenkins their check for $32.63 in payment 
of the premium on the policy. On January 4th this check was returned to Rus- 
sell & Robbins with a letter containing the following paragraph: “This morning 
in checking over the slips that came in with the numerous checks from various 
agencies, she [the clerk] finds a memorandum that this check paid for policy 
No. 616522 in which P. G. Western is named as the assured. As we are not at 
the present time in a position to either admit or deny liability under this par- 
ticular policy, we cannot at this time accept payment of the premium and you 
are instructed to return same forthwith to the assured.” 

Mr. Russell informed the insured that his check in payment of the premium 
had been returned by the general agent. The check, however, was not delivered 
to the insured. To the question which was propounded to Mr. Western, “Did 
you ever know that Mr. Russell had received a return check from Mr. Jenkins’ 
office?” he replied, “Yes, he told me that he had received it.” Russell constantly 
encouraged the claimant to believe that the insurance company would adjust 
and pay the loss which resulted from the fire. Mr. Russell promptly wrote to 
the general agent, Jenkins, saying he did not intend to return the premium to 
the insured; that the contract of insurance was legitimate and binding; and, 
“if we have to expect the Iowa National to renege on us on this loss, we wish 
to know at once, so we will know how to proceed with this agency in the 
future, but in this loss, we must stand back of Mr. Western and Mr. Francis 
as they are innocent parties in this loss. * * * We will not return the check 
to Mr. Western as this claim must be settled.” To this letter the general agent 
replied as follows: 

“February 7, 1927. 
“Messrs. Russell & Robbins, 1!03 I Street, Modesto, California. 


1 


“Gentlemen: Re -policy # 616522--Western. As the above numbered policy 
was issued after the loss and there was no agreement between you and Mr. 
Western as to which company this policy should be issued in, we are, at the 
present time having the matter further investigated. 

“Also as I have informed you before, you have violated the companies’ in- 
structions in issuing a policy on a stock encumbered by a chattel mortgage, and 
we feel certain that if the company should have been called upon to pay this 
claim they would have looked to you for reimbursement.” 

The adjuster, Fargo, visited the premises on December 31, 1926. He inter- 
viewed the plaintiff Western, who then furnished him with a complete list of 
the property which was destroyed by the fire, together with his valuation of 
the various items thereof. After this written statement had been completed, the 
adjuster left. Mr. Western testified that the adjuster then said “that was all that 
he wanted with me, and that I would hear from him in a few days.” The 
insured heard nothing further directly from Fargo, the adjuster, or from the 
general agent of the defendant company. No sworn proof of loss was furnished 
to the company by the insured. Western claims to have been induced to believe, 
from the conduct and declarations of the agents of the insurance company that 
the filing of this sworn proof of loss was waived. He testified, in addition to the 
foregoing conduct and statement of the adjuster, that Russell frequently said 
“he would take care of it [the collection of the insurance] for me, whatever 
was necessary, and I left it up to him to take care of.” He further testified 
that he visited the office of Russell & Robbins thirty days after the fire, and 
stated that “Il asked them if there was anything else to file, or to sign, and 
he [Russell] said there was not, that he had taken care of everything. * * * 
Q. At that time Mr. Russell said he had taken care of everything necessary? 
\. Yes sir. Q. To collect the money from the insurance company? A. Yes 
sir.” These statements were also corroborated by Mr. Francis. At the trial, Mr. 
Russell frankly admitted the foregoing facts, and said, with respect to his fail- 
ure to file the proof of loss, or to notify the insured that the company denied 
its liability under the policy: “I told them [the insured] at different times, es- 
pecially Mr. Francis, * * * I didn’t think it was necessary for us to make 
a sworn affidavit and file a proof of loss at that time. * * * Q. Now, you 


knew that a second notice, or a notice of proof of loss was due then in 60 
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lays, did you not, after the fire? A. Well, not under these circumstances, no 





No part of the insurance was paid by the company. In April, 1927, this suit 
upon the policy was commenced. The defendant answered the complaint con- 
roverting all the material allegations thereof. The answer denies that the in- 
surance policy was ever issued or authorized by the company, or that it was 
obligated to pay any sum of money thereunder. As separate defenses, the answer 
also alleges the policy is void because it was issued in violation of the pro- 
vision therein contained that “this company shall not be liable for loss or 
damage to any property insured hereunder while encumbered by a chattel mort- 
eage.” It further asserts that all claim for compensation for loss by fire is 
forfeited by the insured because of his failure to file a sworn proof of loss 
within 60 days after the fire occurred, as required by the terms of the contract. 

Findings favorable to the plaintiffs were adopted by the court upon ali 
material issues. A judgment for $1,500 end accrued interest, aggregating the 
sum of $1,635.63, was accordingly rendered in favor of the plaintiffs. From this 
judgment an appeal was perfected. 

For reversal, the appellant relies solely on its contention that the insured 
forfeited all claims for reimbursement under the insurance policy by failure to 
furnish the company with sworn proof of loss within 60 days of the time when 
the fire occurred. It is asserted the conduct of Jenkins, the adjuster, acting in 
behalf of the company, did not amount to a waiver of the clause of the policy 
requiring the proof of loss to be furnished. It is further claimed the insurances 
brokers, Russell & Robbins, were merely local or special agents without authority 
to waive the filing of this proof of loss. 

[1, 2] There is ample evidence in the record to support the finding that 
the insurance policy was duly executed by authority of the defendant, and that 
the clause in the policy which exempts the company from liability when the in- 
sured property is found to be incumbered by mortgage, was waived, since the 
agent had full prior knowledge of the chattel mortgage and full power to ac- 
cept risks and issue policies for fire insurance. It is unnecessary to cite authori- 
ties or further elaborate on these issues, since the appellant is urging neither 
of them as a ground of reversal. 

The provision of the policy requiring sworn proof of loss to be furnished 
within 60 days after the fire occurred was waived by the insurer for three rea- 
sons: (1) The course of conduct and declarations of the agents of the de- 
fendant led the insured to believe this requirement was waived; (2) the com- 
pany denied all liability under the policy before the expiration of the 60-day 
period for filing proof of loss; (3) the company promptly sent its adjuster to 
interview the insured and procured from him complete information concerning 
all property which was destroyed by fire together, with detailed valuation thereof. 

[3] The obvious purpose of adopting the clause of a fire insurance policy 
requiring the furnishing of sworn proot of loss within a limited time after the 
fire occurs is to protect the insurer against fraudulent claims. There is no 
statutory provision requiring such notice to be furnished. In the absence of 
fraud on the part of an insured, a court should carefully examine the evidence 
regarding the failure to furnish proof of loss by fire so as to avoid a forfeiture 
of legitimate claims merely because of technical omissions. Ramirez v. United 
Firemen’s Ins. Co. of Phila., 46 Cal. App. 451, 455, 189 P. 309. 

[4] The insured is charged with no fraud in the present case. The com- 
pany was informed of the fire the very day it occurred. An adjuster was 
promptly sent to investigate the origin and result of the fire. He interviewed 
the insured and secured from him a detailed statement of the property which 
was burned and its valuation. The adjuster left, saying to the insured, “that is 
all I want of you; you will hear from me in a few days.” Having given to the 
adjuster a detailed statement of his claim of loss, it is not unreasonable to as- 
sume the insured believed no further proof of loss would be required. Neither 
the adjuster nor the company directly communicated with the insured after taking 
this data. No complaint was made regarding the property which the insured 
laimed to have lost, nor its reported valuation. Moreover the defendant's local 
cents, Russell & Robbins, who had the apparent authority to represent the 
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company as general agents, with the exception of adjusting losses, specifically 
assured the plaintiff Western they would do everything necessary to collect 
his insurance. Russell told him there was nothing further required of him to 
do or sign. Clearly this deceived the insured into believing the furnishing of 
the sworn proof of loss was waived. Silence on the part of the defendant re- 
garding its intentions undoubtedly helped to deceive the insured. Under the cir- 
cumstances of this case, having determined to repudiate its obligations under 
the policy on all grounds, the defendant should have notified the insured so that 
he could protect himself by conforming literally to the terms of the contract re- 
garding this proof of loss. This omission may reasonably be attributed to the 
negligence and fault of the defendant and its agents. Section 2636 of the Civil 
Code provides that: “Delay in the presentation to an insurer of notice or proof 
of loss is waived, if caused by any act of his, or if he omits to make objection 
promptly and specifically upon that ground.” 

The appellant, however, contends the conduct and declarations of the ad- 
juster were insufficient to constitute a waiver of this provision of the policy, 
and that the insured admitted he did not rely on the adjuster’s acts or declara- 
tions. Very likely the insured did rely chiefly on the assurance of the agent Rus- 
sell that he would look after the collection of the claim, but certainly his belief 
that no further proof of loss or notice was required was greatly strengthened 
by the conduct of the adjuster. 

[5] The appellant seeks to escape from the responsibility of the declarations 
made by Russell on the ground that he was a mere special agent with no power 
to adjust claims and consequently with no authority to waive the provisions of 
the policy respecting the proof of loss. There is no evidence that the insured 
knew the agent Russell had no authority to waive this provision of the policy. 
Apparently Russell had all the authority of a general agent to bind the com- 
pany which he represented, except the power to adjust claims. A general agent 
of a fire insurance company, who has power to contract for and bind the com- 
pany in the conduct of its business, has the authority to waive the clause of a 
policy requiring sworn proof of loss, The authorities are fairly uniform to the 
effect that an agent who has the power to adjust losses sustained by tire may 
also waive the furnishing of written proof of loss. 26 C. J. 393, § 50s; 33 C. J. 
23, § 680; 7 Cooley’s Briefs on Ins. (2d Ed.) p. 5955, § 12a. A number of 
reputable authorties are cited by the appellant from other jurisdictions which hold 
that an agent who has no authority to adjust losses has no power to waive the 
terms of the contract. Hottner v. Fire Ins. Co., 31 Pa. Super. Ct. 461; Bush v. 
Westchester Fire Ins. Co., 63 N. Y. 531; Ermentrout v. Girard Fire & Marine 
Ins. Co. of Phila., 63 Minn. 305, 65 N. W. 635, 30 L. R. A. 346, 56 Am. St. 
Rep. 481. By the great weight of authority, however, the right to adjust claims 
is not necessarily the test as to the power to waive the furnishings of proot of 
loss. 7 Cooley’s Briefs on Ins. (2d Ed.) p. 5966, § 12e; 26 C. J. 393, § 507. 
And it is said in the authority last cited: “If an agent has apparent authority 
to waive notice or proofs, the insurer is bound by his act in doing so, regard- 
less of his actual authority.” 

[6] In the present case it appears the agents Russell & Robbins had all the 
powers of a general agent to bind the company except the authority to adjust 
claims. We are satisfied the combined acts anad declarations of the defendant and 
its agents Jenkins and Russell had the effect of waiving the furnishing of 
sworn proof of loss. 

[7] The insurance company waived the provision of the policy requiring 
sworn proof of loss to be furnished by cGenying its liability. In Lee v. U. S. 
Fire Ins. Co., 55 Cal. App. 391, 396, 203 P. 774, 776, it is said: “The denial of 
such liability prior to the expiration of the time to make proof of loss is a 
waiver of the condition of the policy requiring such proof. Farnum vy. Phoenix 
Ins, Co., 83 Cal. 263, 17 Am. St. Rep. 233. 23 P. 869; Royal Ins. Co. v. Martin, 
192 U. S. 149, 48 L. Ed. 385, 24 S. Ct. 247. [See, also, Rose’s U. S. Notes.]” 

To the same effect are the following authorities: 7 Cooley’s Briefs on Ins 
(2d Ed.) p. 6019, § 14a; 26 C. J. 406, § 522; 33 C. J. 32, § 694: 5 Joyce on Ins. 
(2d Ed.) p. 5592, § 3373. In the last cited authority at page 5564, section 3354, 
it is said: “The question concerning whether or not there has been a waiver 
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this provision must in all cases depend upon the circumstances of each par- 
ticular case. The courts will construe this provision, as a rule, against the in- 
surer, and will not scan very closely evidence introduced by the insured tending 

rebut a technical forfeiture.” 

[8] From the evidence in the present case, it must be assumed the company 
at all times intended to repudiate its liability under the policy. This is the effect of 
its correspondence with the local agents. This purpose must be inferred from 
its general conduct. The defendant promptly returned to its agents the plaintiff's 
check for the payment of his premium on the policy saying: “You are in- 
structed to return same forthwith to the insured.” It is true that the defendant, 
also said in this letter: “We are not at the present time in a position to either 
admit or deny’ liability under this particular policy.” Good faith on the part 
of the company in making this statement was a matter for the court to de- 
termine. We do not impute bad faith on the part of the defendant. But if the 
company had determined to repudiate the obligations of the policy, and anticipated 
the insured might neglect to file his proof of loss, in view of the foregoing 
well-established principle of law, a possible defense to an action on the policy 
might be saved by failure on the part of the insurer to definitely deny its lia- 
bility. The defendant’s subsequent conduct indicates that it had definitely deter- 
mined to deny its liability. On February 7th, the company wrote its local 
agents saying that, prior to the fire, “there was no agreement between you and 
Mr. Western as to which company this policy should be issued in.” The de- 
fendant further said, “You have violated the companies’ instructions in issu- 
x a policy on a stock encumbered by a chattel mortgage, and we feel certain 
hat if the company should have been called upon to pay this claim, they would 
have looked to you for reimbursement.” This letter certainly infers that the 
company did not assume it would be called upon to pay the claim. The com- 
pany so notified its agents. The reasonable inference from these communications 
hat the company intended to repudiate its liability. But the appellant argues 
the contents of this letter were not communicated to the insured, and that it 
therefore furnishes no grounds upon which to base a waiver. We do not under- 
stand the authorities require the knowledge of the general denial of liability on 
the part of the insurer to be communicated to the insured in order to create a 
waiver of the requirement, to file proof of loss. Indeed some reputable authorities 
hold that a general denial of liability made by the insurer for the first time in 
its answer, constitutes a waiver of this clause. 7 Cooley’s Briefs on Ins. (2d 
Ed.) p. 6039, § 14e. It is, however, unnecessary to accept this extreme view in 
the present case. Knowledge of the return of the premium check was conveyed to 
the insured. Moreover the defendant’s local agents knew that the insured 
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under the circumstances. Even Jenkins, the general agent, told Western 
he 
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after 
id listed the various items lost in the fire and their valuation that that was 
1e wanted of him. It was the duty of the agent Russell to have told the 
nsured that the defendant was evidently repudiating its obligations under the 
policy, so that the plaintiffs might be warned to protect themselves by filing the 
proof. The insured was deceived by the entire course of conduct on the part of 
the defendant and its agents. In the answer, and throughout the trial of the 
ase, the defendant did deny its liability on the ground that the contract was 
void. We are satisfied the conduct and declarations of the defendant amount to 
i denial of its liability and that this constitutes a waiver on that ground of the 
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provision requiring the furnishing of proof of loss. 


[9] Sending an adjuster to the insured immediately after the fire, who ob- 
tained a full report of the property which was destroyed and its value, and who 
then told the insured that was all they wanted of him, and he would hear from 
them in a few days, constitutes conduct which would tend to deceive the insured 
regarding the requirement to supply further proof of loss, and furnishes evi- 
lence of a waiver of this clause of the contract. Ramirez v. United Firemen’s 
Ins. Co., 46 Cal. App. 451, 454, 189 P. 309; 26 C. J. 403, § 517; 33 C. J. 30, § 690; 


7 Cooley’s Briefs on Ins. (2d Ed.) p. 6010, § 13g; 5 Joyce on Ins. (2d Ed.) p. 
964, § 3354 and p. 5606, § 3385. In the authority last cited it is said: “The 
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general rule seems to be, * * * that any act or series of acts upon the part 
of the insurer which tend to create a belief in the mind of the claimant under 
the policy that notice need not be given, or that proofs of loss will be un- 
necessary, will operate as a waiver, and release such claimant from a com- 
pliance with the provision.” 

On page 5607 of the last-cited authority, the author says: “If the insurer by 
its acts and conduct leads the claimant to believe that the company is preparing 
to adjust the loss, the insurer will be estopped from claiming the proofs were 
not furnished as provided in the policy.” 

Under the facts and circumstances of this case, we are unable to say there 
is no substantial evidence to support the findings of the court to the effect that 
the furnishing of sworn proof of loss was waived by the appellant. 

The judgment is affirmed. 


STANDARD FUR CUTTING CO. v. CALEDONIAN INS. CO. 
OF SCOTLAND. 
Supreme Court of Errors of Connecticut. April 6, 1931. 
154 Atlantic Reporter 153. 
1. INSURANCE. 

Warranty in insurance policy imposes only such obligations as it can be rea- 
sonably presumed parties intended. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Doubtful provisions of warranty in insurance policy are construed most fa- 
vorably to insured. 

Such rule, however, cannot be invoked to change the nature of the 
contract or nullify the insured’s express and unequivocal agreement. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Under fire policy, insured’s breach of warranty to maintain watchman service 
by giving watchman access to key to watch clock held to bar recovery and render 
policy void 

The effect of the insured’s course of conduct was to create a mere ap- 
pearance of conformity, and whether it was deliberate or negligent is 
immaterial. It is sufficient that it was voluntary. 

(For other cases, see Insurance, Dec. Dig. § 334[2].) 

4. INSURANCE. 

General rule is warranty in insurance contract must be strictly and liter- 

ally fulfilled or contract is vitiated. 

(For other cases, see Insurance, Dec. Dig. § 267.) 

Appeal from Superior Court, Fairfield County; John Richards Booth, Judge. 

\ction by the Standard Fur Cutting Company against Caledonian Insurance 
Company of Scotland, on a policy of fire insurance issued by the defendant to 
the plaintiff, was tried to the court. Judgment for plaintiff, and defendant appeals. 

Error, and case remanded, with directions. 

Argued before Maltbie, C. J., and Haines, Hinman, Banks, and Avery, JJ. 

Charles J. Martin, of New Haven, for appellant. 

William H. Comley, of Bridgeport, and Robert Alexander, of Danbury, for 
appellee. 

Hinman, J. 

The complaint alleged and the defendant admitted that machinery, equipment, 
stock, and other personal property contained in the plaintiff’s fur-cutting factory, 
in Danbury, were insured under a policy issued by the defendant, and that, on 
March 31, 1927, practically all of the property was destroyed by fire. The de- 
fendant interposed several special defenses, one of which—the third—alleged 
breach of a provision in the policy requiring maintenance of watchman service in 
a specified manner. We confine our present attention to this defense, and recite 
only those of the facts found which pertain thereto. 

The policy was in standard form and contained the following provisions: “In 
consideration of a reduced rate of premium it is hereby warranted that the in- 
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sured shall maintain watchman’s service, hourly rounds being recorded nights 
upon approved recording stations or approved watch clock.” The plaintiff em- 
ployed a watchman who regularly commenced work at six o’clock each night and 
was engaged to continue until 6 o’clock the following morning, making hourly 
rounds of the factory. He had been employed by the plaintiff since 1922, and, so 
far as the officers of the company had observed, had been trustworthy and reliable. 
He reported for duty at 5:30 o'clock, p. m., on March 3, 1927; there was no evi- 
dence as to his doings thereafter. The fire occurred shortly before 11:37 p. m. 

The plaintiff, for a long time prior to the fire, had provided an approved 
watch clock of standard type, so constructed that, when a key chained to the fac- 
tory building at each of several stations or locations was inserted and turned, the 
number of the station and the time of the insertion would be recorded on a paper 
dial inside of the clock, each station having a different number and striking place 
on the dial. The clock was contained in a metal case consisting of two parts se- 
curely closed by a locking device operated with a key other than the keys used 
for recording rounds on the dial. That part of the clock used in making record- 
ings on the dial contained inside of the case of the clock was known as the strik- 
ing plate or matrix and could only be reached by one of the station keys inserted 
into a slot in the case of the clock, or by opening the clock and unlocking the 
case. There was a key which unlocked and locked the metal case and by which 
the clock could be opened and paper dials on which recordings were to be made 
easily placed therein or removed therefrom. When the case was unlocked and 
open, the dials on which the recordings were made were easily manipulated by 
hand and moved around so that all stations could be marked on the dial in a very 
short period of time and made to appear as if made by hourly rounds throughout 
the night. 

On the day of the fire, and for a long time prior thereto, the key which un- 
locked the case, and the blank dials, were kept in the desk of Mr. Culhane, secre- 
tary and treasurer of the plaintiff company, in the office in the factory building, 
and were accessible to the watchman at any and all times. The watchman, with 
the knowledge and consent of the plaintiff and its officers, used this key to open 
the clock and change the dials therein, at all times except when absent due to 
temporary illness. By having access to the key he could manipulate the mechan- 
ism of the clock in the manner above stated. No precaution was ever taken by 
the plaintiff to have the key under the control of some other person than the 
watchman, and the plaintiff never provided any other person to remove or insert 
the dials. The watch clock was in perfect running order, mechanically and physi- 
cally capable of accurately recording the time and number of any station punched 
thereon by the watchman. After the fire it was found in the ruins directly under 
the peg upon which it was customarily hung when not in use, and when broken 
open contained a paper dial with no stations recorded thereon. 

Frequent inspections of the premises and of the fire prevention devices were 
made by inspectors furnished by various organizations in the interest of the in- 
surers. No instructions were ever given the plaintiff by them as to the manner 

keeping and operating the watchman’s clock and its appurtenances, except that 
in October, 1926, an inspector inquired of Mr. Culhane as to who had charge of 
the watch clock, to which inquiry Culhane replied that he had charge of it. The 
further finding that, “in so stz ating Culhane acted in good faith and upon the as- 
sumption that, as the officer of the company in immediate charge of the plaintiff's 
husiness, he was in charge of the clock within the meaning of the inspector’s ques- 
tion,” is attacked, and we eliminate it as lacking support in evidence or fairly 
idmissible inference, although we regard it as immaterial to the result. 

\s to the third defense the trial court reached conclusions that : “(1) The 
clause relating to the watchman and the use of a watch clock is a warranty. (2) 
On the night of the fire the watchman failed to perform his duty in making hour- 
lv rounds. (3) The mere fact that on the night of the fire the plaintiff's watch- 
man failed fully to perform his duty did not in itself constitute a violation of 
he policies of insurance or work a forfeiture thereof. The fact that the watch- 
man had access to the clock key and to the dials did not constitute a violation of 
ny provision of the policy.” 

[1-3] Several assignments of error pertain to different aspects of these con- 
clusions. In considering them, we are spared the necessity of determining whether 
‘this watchman clause is a warranty, or a provision of less stringent obligation and 
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force—a question which has proven to be of considerable difficulty in numerous 
cases. Here the requirement is expressly a warranty and is to be given effect as 
such. Our problem concerns the meaning and application of the undertaking. 
“The word ‘warranted’ dispels all ambiguity, and supersedes the necessity of con- 
struction” as to the nature of the provision. Wood v. Hartford Fire Ins. Co. 
(1840) 13 Conn. 533, 544, 35 Am. Dec. 92; Glendale Woolen Co. v. Protection Ins. 
Co. (1851) 21 Conn. 19, 54 Am. Dec. 309; Bennett v. Agricultural Ins. Co., 50 
Conn. 420. 

In construing a warranty the usual rules applicable to insurance contracts ap- 
ply. “If the terms are plain and unambiguous, they must be accorded their nat- 
ural and ordinary meaning; the court cannot indulge in forced construction, nor 
so distort provisions as to give them a meaning evidently not intended by the par- 
ties.” Komroff v. Maryland Casualty Co., 105 Conn. 402, 406, 135 A. 388, 389, 54 
A. L. R. 463. The statement is to be construed to impose such obligations only 
as it can be reasonably presumed the parties intended. McGannon vy. Millers’ 
National Ins. Co., 171 Mo. 143, 71 S. W. 160, 94 Am. St. Rep. 778. If there are 
provisions of doubtful meaning, that construction which is most favorable to the 
insured is to be adopted. Dresser v. Hartford Life Ins. Co., 80 Conn. 681, 70 A. 
39. The latter rule cannot be invoked to change the nature of the contract or 
nullify the insured’s express and unequivocal agreement. 26 Corpus Juris, p. 198. 

The policy provision with which we have to deal leaves little room for ¢on- 
struction. It very clearly requires that a watchman’s services be utilized to main- 
tain oversight of the insured property, in the familiar and generally accepted and 
understood sense. In addition it requires that this oversight consist or include 
such periodical inspections as are involved in and would be afforded by an hourly 
round of all of such recording stations as were prescribed or approved by the 
insurer, and that these hourly visits to each station should be recorded in a man- 
ner likewise approved, The importance of these latter stipulations cannot be over- 
looked or minimized; the frequency of inspection tours was of obvious material- 
ity, affecting the hazard and risk and inducing a concession in the premium charge, 
and the recording system, if properly conducted, was manifestly a proper and 
trustworthy safeguard that such oversight of the premises would be maintained, 
as well as reliable evidence that it had been. 

[4] As to compliance with a warranty in a contract of insurance, the general 
rule is that its terms must be strictly and literally fulfilled or the contract is vi- 
tiated. “This means that there can be no variance or departure in any particular 
as to any matter warranted, since the validity of the entire contract depends on 
absolute truth and conformity, the very purpose and meaning of a strict war- 
ranty being to preclude all question as to the purpose, if any, for which it was 
made; and this whether the breach proceeds from negligence, misinformation, or 
to whatever cause non-compliance is attributable.” 4 Couch, Cyclopedia of In- 
surance Law, § 870. The multitude of cases cited (p. 2866) to this proposition 
include Glendale Woolen Co. v. Protection Ins. Co., supra, and Kelsey v. Univer- 
sal Life Ins. Co., 35 Conn. 225. In Wood. v. Hartford Fire Ins. Co., supra, it was 
held (page 544 of 13 Conn.) that ‘a warranty excludes all argument in regard 
to its reasonableness, or the probable intent of the parties,” and the following 
doubtless extreme but illustrative example was stated: “If a house be insured 
against fire, and the language of the policy is, ‘warranted, during the policy, to be 
covered with thatch,’ the insurer will be discharged, if, during the insurance, the 
house should be covered with wood or metal, although his risk is diminished.” 
The effect of breach is to release the insurer, whether the breach diminished or 
increased the risk, or was committed for good or bad reasons, and whether it was 
with or without the consent of the insured. 4 Couch, p. 2869. 

In several states statutes have been enacted providing that, unless the breach 
of warranty or condition materially increases the risk or contributes to the loss, 
it will not effect a forfeiture of the benefits of the policy. 26 Corpus Juris, p. 
196. A tendency has also been manifested by courts in some cases to relax to 
some extent the strict rule of literal fulfillment of warranties and to sanction, in- 
stead, substantial compliance, usually measured by that which a prudent business 
man, acting in good faith, would have done to carry out the prescribed require- 
ments. 1 May on Insurance (4th Ed.) § 156; McGannon y. Michigan Millers’ 
Mut. Fire Ins. Co., 127 Mich. 636, 644, 87 N. W. 61, 54 L. R. A. 739, 89 Am. St. 
Rep. 501. 
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In cases involving warranties that a watchman shall be maintained or kept on 
duty in the insured premises, determination as to whether the warranty had been 
so satisfied as not to defeat recovery because of breach has been made to depend, 
frequently, upon whether the assured had used due care and diligence in employ- 
ing trustworthy persons and exercised reasonable supervision to see that the re- 
quired watch was maintained. Most of these cases concern warranties requiring 
the keeping of a watchman on duty during periods and in a manner somewhat 
generally designated, and the claimed breach usually consisted in the temporary 
absence of the watchman from the premises. The considerable diversity of con- 
clusions is doubtless due largely to varying terms of the policy provisions in- 
volved and the differing factual situations and circumstances presented. 4 Couch, 
p. 3445. The following cases are fairly illustrative: King Brick Mig. Co. v. Phoe- 
nix Ins. Co., 164 Mass. 291, 292, 41 N. E. 277; London & L,. Ins. Co. v. Gerteisen, 
106 Ky. 815, 51 S. W. 617; McGannon y. Michigan Millers’ Mut. Fire Ins. Co., 
supra; Hanover Fire Ins. Co. v. Gustin, 40 Neb. 828, 59 N. W. 375; Blumer v. 
Pheenix Ins. Co., 45 Wis. 633; Theriault v. California Ins. Co., 27 Idaho, 476, 
149 P. 719, Ann. Cas. 1917D, 818; Andes Ins. Co. v. Shipman, 77 Ill. 189, 193; 
Gibson & Co. v. Farmers’ & Mechanics’ Ins. Co., 13 Ohio Dec. (Reprint) 629; 3 
Cooley‘s Briefs on Ins. p. 2732; 4 Couch, § 972. 

Many of these authorities afford support to a contention that derelictions on 
the part of a watchman which are without the knowledge or reasonable contem- 
plation and beyond the immediate control of the employer do not constitute such 
a breach of a warranty for the maintenance of a watchman as to defeat re- 
covery, and that, if this case presented only a situation where, on the night in 
question, the watchman, without his employer’s knowledge, had temporarily de- 
serted the premises, or failed wholly or in part to make hourly rounds of the 
stations, or, although having made the rounds, neglected to utilize the watch 
clock to record them, a breach forfeiting the ‘insurance would not necessarily be 
created thereby. 

However, this is not the determinative point of the case, as we view it. The 
fatal fault, in our judgment, is that of the plaintiff in failing to comply with 
the watch clock warranty, either in letter or spirit. The important purpose and 
utility of such a requirement is graphically stated in Glendale Woolen Co. v. Pro- 
tection Ins. Co., 21 Conn. page 38, 54 Am. Dec. 309: “Here we find something 
that is to speak for every hour of the night. It is well known, that a watch- 
clock is so constructed, that at an exact time in each hour of the night, the 
watchman can insert a plug into a hole that just then appears through the face 
of the clock, and after that, it is covered and concealed, so that the plug cannot, 
hy any possibility, be inserted without destroying the clock itself; and so the 
clock will disclose the fatal truth, in the morning. If the watchman has slept 
or absented himself, he is betrayed.” While the finding shows that the watch 
clock provided in the instant case was different in operation, its purposes mani- 
festly were the same. The maintenance of hourly inspections of the plaintiff’s 
premises, with the resulting protection against the inception of fire or its pro- 
gress through delay in discovery, was a material element in the contract of in- 
surance, and in procuring a concession in the premium charge. A necessary 
effect of a proper operation of the recording system was to provide, by rendering 
certain the exposure of any neglect or variation, a compelling incentive to the 
watchman to regular and punctual performance of the required periodical rounds. 
It also was designed to afford to the employer, and to the insurer on occasion, 
positive and reliable evidence that the prescribed watch had been faithfully and 
regularly maintained. It is obvious that any departure from or relaxation in 
control of the operation of the watch clock system which rendered ineffectual and 
nugatory the incentive, mechanical supervision, and safeguards dependent upon 
it cannot reasonably be regarded as other than a material breach of a warranty 
calling for the maintenance of such a system. 


The effect of the action of the plaintiff in giving its watchman access to the 
clock key and dials was to expose him to the temptation, and to place it in his 
power, to omit, wholly or in part, the performance of the required hourly rounds, 
ind enable him to conceal his defaults and avoid the consequences by so manip- 
ulating the apparatus as to falsely indicate that the rounds had been made. It is 
manifest that the intrusting of access to the mechanism of the clock to the 
vatchman himself, instead of retention of control in an officer of the company 
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or a trustworthy third person, would not be approved or tolerated by the insurer. 
When inquiry was made by its representative, if the true situation had been dis- 
closed, doubtless the arrangement would have been vigorously discountenanced ei 
Instead, the plaintiff’s executive gave assurance which fairly could not have been if 
understood otherwise than as meaning that he, personally, was exercising that : 
control. The effect of the plaintiff's course of conduct was to create a mere ap- e 
pearance of conformity. Whether it was deliberate or negligent is immaterial; 
it is sufficient that it was voluntary. Union Marine Ins. Co. v. High, 153 Ark. 
156, 239 S. W. 741, 23 A. L. R. 24. The consequence is that the relevant facts 
found establish and constitute a breach of the warranty contained and inherent in 
the watchman clause of the policy, not only under the principle requiring strict 
and literal observance, but also under the more liberal rule which is satisfied by 
substantial compliance, and require a conclusion to that effect instead of that 
reached by the trial court that “the fact that the watchman had access to the 
clock key and to the dials did not constitute a violation.” The effect of this 
breach was to render the policy void and deprive the plaintiff of a right of re- 
covery thereunder. Wood v. Hartford Fire Ins. Co., supra; Glendale Woolen 
Co. vy. Protection Ins. Co., supra; 3 Cooley’s Briefs on Insurance, p. 2791. The 
defendant was entitled to judgment on grounds set forth in its third defense. As 
this conclusion is decisive of the case, it is unnecessary to discuss the further 
assignments of error relating to the efficacy, upon relevant facts found (which, 
for the same reason, need not be stated) of the second defense, alleging violation 
of the sprinkler clause, and the fourth and fifth defenses based upon claimed 
false statements, by an officer of the plaintiff corporation, after the fire, as to the 
amount of plaintiff's indebtedness, and that it had lost no money in the operation 
of its business. 

There is error, the judgment is set aside, and the case remanded, with di- 
rection to render judgment for the defendant. 

\ll the Judges concur. 


MOSHER v. IOWA MUT. INS. CO. No. 40628 
Supreme Court of lowa. April 10, 1931. 
235 Northwestern Reporter 743 
1. INSURANCE. 

Under evidence showing insured executed deed to daughter never delivered, 
and daughter executed unrecorded deed tc insured and wife there never was 
any real parting of interest 

Uncontradicted testimony showed that deed from insured to his 

daughter was never delivered to grantee, and that insured himself sent 
it for record, and that, after it was recorded, it was returned to insured Be 
and kept in his possession. It was also shown by uncontradicted testi- as. 
mony that insured’s daughter paid nothing for deed, and that, on same 4 
day on which deed to daughter was executed, daughter executed deed 
of same property to insured and his wife, and that this deed remained in 
insured’s possession and was never recorded. It also appeared that insur- 
ed continued at all times thereafter to exercise dominion and control over 
the property and to handle the property in all respects as though deed 
had never been made. 











(For other cases, see Insurance, Dec. Dig. § 665[3].) 
2. INSURANCE. B: 

Where insured executed, but did not deliver, deed to daughter, and daughter 
executed deed to insured and wife without consideration, latter deed was void, 
and did not change insured’s interest. 

(For other cases, see Insurance, Dec. Dig. $ 328[8].) 
3. INSURANCE. ; 

Provision of fire policy against change in interest in property refers to 
valid instruments. 

(For other cases, see Insurance, Dec. Dig. § 328[8].) 
4. INSURANCE. 

Where mortgage violated terms of one fire policy, consenting insurance 
company was liable for entire loss. 
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One policy covering property contained clause against mortgaging 
property without consent of insurance company, and mortgage was given 
without such insurance company’s consent, but defendant company con- 
sented to mortgage. 

(For other cases, see Insurance, Dec. Dig. § 504.) 


Appeal from District Court, Mills County; H. J. Mantz, Judge. 

Action in equity asking for a decree requiring the defendant to make an 
assessment to pay a claim on a fire insurance policy, for loss by fire. Decree 
for the plaintiff. Defendant appeals. The facts appear in the opinion. 

Affirmed. 

Carl H. Cook, of Glenwood, for appellant. 

Genung & Genung, of Glenwood, for appellee. 

Grim, J. 

It appears that on March 21, 1927, the plaintiff, Clark Mosher, obtained 
legal title to certain real estate in the town of Red Oak, Montgomery county, 
Iowa, on which there was located a residence. 

On September 7, 1927, the defendant company issued its policy of fire in- 
surance on said building, for a period of three years, for the principal sum of 
$2,000 on a two-story shingled roof frame building. On September 20th there 
was issued by the National Security Fire Insurance Company of Omaha, Neb., 
a similar policy for $2,000 covering the same property and extending for a period 
of three years. 

On March 2, 1928, Clark Mosher ex2cuted a mortgage on said real estate 
to his wife, Edith Mosher, to secure the payment of the sum of $2,W0. This 
mortgage was duly filed for record on March 5, 1928. Clark Mosher and Edith 
Mosher, for a named consideration of the sum of $1,000, executed a deed to 
said property to a daughter, Clarisso Chrisinger, of Cook county, Ill. This deed 
was filed for record on the 28th day of April, 1928. On the same day as the 
deed from the Moshers to Clarisso Chrisinger, the said Clarisso Chrisinger 
executed a warranty deed to the same property in the sum of $1,000 to Clark 
Mosher and Edith Mosher. It appears that this latter deed was never recorded. 

On April 30, 1928, the insured property was destroyed by fire. The court 
found the value of the destroyed property to be $300. 

[1] I. The court found that at the time of the fire the plaintiff, Clark Mosher, 
was the unconditional owner of the property in question. This is assigned as 
an error for reversal. We will consider errors, 1, 2, and 3 together. They were 
so treated in the argument by the appellant. 

The destruction of the property is admitted, as is the issuance of the policy. 
The contract of insurance provided, among other things, that the policy be 
voided if the interest of the insured be other than unconditional and sole owner- 
ship. 

The appellant contends that the policy was voided by reason of the fact that 
the building destroyed was on ground not owned by the insured at the time 
f the fire, and that the policy was voided because of the fact that a change 
had taken place in the interest, title, possession, and the use of the subject of 
the insurance, and that such change made the risk more hazardous, in violation 
of the pe licy. 

The deed from Clark Mosher to his daughter, Clarisso Chrisinger, accord- 
ing to the uncontradicted testimony in the record, was never delivered to the 
grantee. Mosher himself sent it for record. After it was recorded, it was re- 
fused to Mosher. and it was kept in his possession at all times. It is shown 
by the uncontradicted testimony that Clarisso Chrisinger paid nothing for the 
deed. It also appears that. on the same day on which the deed from Mosher 
to Chrisinger was executed, Chrisinger executed a deed of the same property 
to Clark Mosher and Edith Mosher, his wife. This deed remained in the pos- 
session of Clark Mosher and never was recorded. 

It is not claimed that Clarisso Chrisinger ever took possession of the proper- 
ty or even attempted to do so. The appellee, Clark Mosher, continued at all 
times thereafter to exercise dominion and control over the property, to receive 

nts, if any were paid, and to handle the property in all respects as though the 
deed from Clark Mosher to Clarisso Chrisinger had never been made. 
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There is no satisfactory reason given in the record why this deed from 
Clark Mosher to Chrisinger was executed. The only attempted excuse given 
for the execution of the deed was the expression of an opinion on the part of 
Clark Mosher that he could trade the property better by so doing. He says, 
“When a place changes hands real often, the people think that it moves better 
doesn’t it?” 

Upon the whole record, we think the trial court correctly found that there 
never was a real parting of interest; that is to say, Clark Mosher remained the 
real owner of the property, at least until after the fire. Moreover, we think the 
trial court correctly found that the deed from Clarisso Chrisinger to Clark 
Mosher was wholly void. This court has on several occasions had before it a 
similar question. 

In Ayres vy. Hartford Fire Insurance Co., 17 Iowa, 176, 85 Am. Dec. 533, 
this court said: “The object of the insurance company, by this clause, is that 
the interest shall not change so that the assured shall have a greater tempta- 
tion or motive to burn the property, or less interest and watchfulness in guard- 
ing and preserving it from destruction by fire. Any change in, or transfer of 
the interest of the assured in the property of a nature calculated to have this 
effect, is in violation of the policy. But if the real ownership remains the same 
—if there is ‘no change in the fact of title, but only in the evidence of it, and if 
this latter change is merely nominal, and not of a nature calculated to increase 
the motive to burn, or diminish the motive to guard the property from loss 
by fire, the policy is not violated.” 

In Cone vy. Century Fire Insurance Company, 139 Iowa, 205, 117 N. W. 307, 
308, this court said: “It was clearly the intention of the plaintiff and Mrs. Gates 
that the latter should take and hold the record title for the purpose of assist- 
ing the plaintiff to escape a possible lien on the property for taxes, and it was 
just as clearly their intention that no real change in interest or in title should 
take place by virtue of the transaction. There was therefore no actual diminu- 
tion of interest or title because the parties did not so intend. Title to real 
estate may, of course, be acquired and lost by several methods; but, however 
acquired, one of the essentials ordinarily requisite to a good and perfect title 
is the right of possession, and a change for diminution ‘in the interest, title, or 
possession’ must of necessity confer on the grantee something more than a mere 
paper title. In other words, to work such a chanee or diminution some right 
must in fact be conveyed. There was nothing of the kind here. No interest 
was in fact transferred, and no possession or right of possession was in fact 
given. It is generally held that the object of the provision against a change in 
the title or ownership of the insured property is that the insured shall have n 
greater motive to destroy the property or less interest in protecing it.” 

See, also, Moore v. St. Paul Fire & Marine Insurance Co., 176 Iowa, 549, 
156 N. W. 676; State Central Savings Bank v. St. Paul Fire & Marine Insurance 
Company, 184 Iowa, 290, 168 N. W. 201; Beckley v. National Fire Insurance 
Company, 194 Towa, 1106, 190 N. W. 954. 

The facts in this case bring it squarely under the holdings in said cases 

{2, 3] If it be contended that by the deed from Clarisso Chrisinger to Clark 
Mosher there was a change of interest so far as Clark Mosher was concerned 
by reason of the fact that the conveyance was to Clark Mosher and his wife, 
Edith Mosher, the complete answer is that the said Chrisinger deed was with- 
out consideration and void. As was said by this court in Beckley v. National 
Fire Insurance Co., 194 Iowa, 1106, 190 N. W. 954; “It is the trend of all our 
precedents that, when breach of the condition of an insurance policy is predi- 
cated by the insurer upon the execution of instruments by the insured affect- 
ing the title of the property either by incumbrance or otherwise, the conditions 
of the policy thus set up will be construed to refer to valid instruments, and 
not to a void or colorable one.” 

[4] II. It will be recalled that, after the issuance of the two fire insurance 
policies in this case, Clark Mosher executed and delivered a mortgage on the 
insured property to his wife, Edith. The policy in the National Security Fire 
Insurance Company of Omaha, Neb. contained a clause against mortgaging the 
property without the consent of the insurance company. No such consent was 
given by the latter company. The defendant consented. 








Fire | Fogg et al. v. London & Provincial Marine & General 123 


Ins. Co. Ltd. 








It is the contention of the appellant that, if liable at all, it is liable only for 


its pro rata share of the loss sustained to the property, and that the National 
Security Fire Insurance Company would be liable for the other portion of the 
loss. 
The record shows the mortgage referred to to be a valid one. It violated the 
; terms of the National Security policy; therefore there was no liability on the 


part of the National Security Company, and the court correctly so found. Con- 
sequently the appellant was liable for the entire value of the loss, as found by 
the court. 

On the whole record, we think the trial court correctly determined the case, 
and the cause must be and is affirmed. 

Faville, C. J., and Evans, Morling, and Kindig, JJ., concur. 





FOGG et al. v. LONDON & PROVINCIAL MARINE & GENERAL INS. CO., 
LIMITED, OF LONDON. 
Court of Appeals of Kentucky. Feb. 27, 1931. 
36 Southwestern Reporter (2d) 44. 
1. INSURANCE. 
Generally, insurance contracts are governed by same rules of construction 
as apply to ordinary contracts. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. INSURANCE. 
Provisions of printed insurance policy couched in insurer’s language should, 
in cases of doubt, be interpreted against insurer and in favor of insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE. 
Evidence held not to establish insurer’s waiver of provision in fire policy re- 
quiring consent to transfer of insured’s interest and title. 
Policy stipulated that “entire policy shall be void * * * if any change 
other than by the death of the insured, take place in the interest, title, 
or possession of the subject-matter of insurance (except change of occu- 
pants without increase of hazard), whether by legal processes or judg- 
ment or by voluntary act of the insured, or otherwise.” 
(For other cases, see Insurance, Dec. Dig. § 665[8].) 
4. INSURANCE. 
_ Generally, insurance is personal contract, and appertains to person called 
“insured,” and not to thing which is subject to risk. 


wee 


(For other cases, see Insurance, Dec. Dig. § 124.) 
>. INSURANCE. 

Transferee or owner of property covered by fire policy taken out by owner 
and issued in trade-name /ie/d not entitled to recover under policy where in- 
surer did not consent to transfer. 

Policy covering contents of billiard parlor was issued in trade-name 

of owner and not in his individual name. Subsequently owner sold 

business and insured property to third person and transferred his inter- 

est in fire policy, subject to the consent of the insurer, which was never 

obtained. Transferee contended that, because policy was issud in trade- 

name, insurance, if loss occurred, was payable to whomsoever was owner 

of property at time of fire. 

(For other cases, see Insurance, Dec. Dig. § 207[1].) 

Appeal from Circuit Court, Jefferson County, Common Pleas, Third Divi- 
$10n. 

Suit by Howard Fogg and another against the London & Provincial Marine 
& General Insurance Company, Limited, of London. From a judgment dis- 
missing the petition, plantiffs appeal. 

Affirmed. 

Woodward, Hamilton & Hobson and Wilbur Fields, all of Louisville, for 
ppellants. 











124 The Insurance Law Journal, Vol. 77 [July, 1931 


Chas. W. Morris and Frank Garlove, both of Louisville, for appellee, 
Tuomas, J. 


James C. Lackie owned a billiard hall in the second story of a building 
on Fourth street in the city of Louisville, which he operated under the trade- 
name of Hawaiian Billiard Parlor. On February 16, 1928, he procured from 
the appellee and defendant below, London & Provincial Marine & General 
Insurance Company, Limited, of London, hereinafter referred to as defendant 
or insurer, a fire policy on the contents of his establishment for a period of 
one year, and it covered loss to the amount of $3,000. The policy did not run 
in his individual name, but was issued in his trade-name, “Hawaiian Billiard 
Parlor.” On June 8, 1928, and while the policy was yet in force, he sold his 
business and the insured property to the appellant and plaintiff below Howard 
Fogg, and at the same time transferred in writing his interest in the policy to 
his assignee, but “subject to the consent of London and Provincial Marine and 
General Insurance Co., Ltd.” of London. Fogg immediately took charge of 
the business, and on July 21 thereafter the contents of the building were dam- 
aged by fire to the extent, as plaintiffs claim, of $1,682.25. The insurer, contend- 
ing that the policy had not been transferred pursuant to the required provisions 
contained in it, declined to pay any part thereof, and this action was later filed 
by plaintiffs, the assignee and assignor of the policy, against it to recover the 
amount of the alleged loss. 

The answer denied liability upon the ground stated, and at the close of 
plaintiff's testimony the court sustained defendant’s motion for a peremptory 
instruction in its favor, and, upon the veridgt thereupon returned, the court 
dismissed the petition, and from that judgment plaintiffs prosecute this appeal. 

It is stipulated in the policy, as a part of it, that “this entire policy shall 
be void * * * if any change other than by the death of the insured, take place 
in the interest, title, or possession of the subject matter of insurance (except 
change of occupants without increase of hazard), whether by legal processes 
or judgment or by voluntary acts of the insured, or otherwise”; and it is the 
failure to comply with that provision that constitutes the defense to the action. 
It is sought to be avoided by two contentions made by plaintiffs, which are: 
(1) That the requisite consent of the insurer (defendant) was waived by it; 
and (2) that, the policy having been issued to the Hawiian Billiard Parlor, the 
trade-name of Lackie, the insured therein, it had the effect to insure the 
property itself as covered by the policy, and that the insurance, if loss occurred, 
was payable to whomsoever was the owner at the time of the fire, and because 
of which the policy was and is not governed by the general principle of law to 
the effect that fire policies are obligations running to and in-favor of the in- 
sured whose title and interest is sought to be protected; it being conceded that 
the latter rule is the ordinarily prevailing one. In other words, the contention 
is that the policy here involved, because of the fact already stated, and the 
further sipulation contained therein saying that the insurance covers “all proper- 
ty of every description their own or for which they may be legally liable, or 
sold but not removed,” the obligations assumed by the insurer in the policy 
are for the benefit of whosoever is the owner of the property at the time of 
the fire under the principles governing policies issued mostly to bailees and 
covering property of all “whom it may concern” so as to embrace all property 
in the possession of the named insured, although he may not be its owner. It 
will be perceived that contention 1 is one of fact, while contention 2 is one of 
law. They are both appropriately disputed by defendant, and will be disposed 
of in the order named. 

1. The only two witnesses who testified concerning the waiver were Lackie 
and Fogg, the assignor and assignee of the policy. The local agents through 
whom the insurance was procured were Gaunt & Harris in Louisville, Ky. All 
that Lackie said in his testimony with reference to the transfer of the policy 
from himself to Fogg was: “I talked with Mr. Harris about selling the property 
and transferring the insurance to Mr. Fogg; he said it was all right and would 
be transferred on my request. He also asked me about getting Mr. Fogg to 
take more insurance.’ But he said that he never requested from either of the 
agents, or any one representing them, to give their consent, or that of the in- 
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surer, to the transfer as was provided in the policy by the language hereinbe- 
fore inserted. 





Fogg testified, in substance, that, on the day he purchased the property, 
but before the trade was consummated, he called over the telephone the insur- 
ance office of Gaunt & Harris and stated to them that he had theretofore ob- 
tained many insurance policies on the various businesses in which he had been 
engaged, and had seen a number of others, but had never seen one issued to 
and running in the trade-name of the business, and inquired of them if a policy 
so issued was good, and that he was informed that such a policy was “all right.” 
He stated that in his telephone conversation he said: 


“This is Howard Fogg; of the Louisville Hotel. I am buying the Hawaiian 
Billiard Parlor from Mr. Lackie and he has an insurance policy issued to the 
Hawiian Billiard Parlor and I want to know if it is all right and if I could in- 
crease the insurance, and he told me that it was perfectly all right and I agreed 
to come and see him in a few days, or he was to come by the pool hall, he 
said he frequented the pool hall and played pool often. I was too busy to 
see him then. 

“Q. Is that all the conversation you had with him? A. I asked him if the 
policy was all right. He said it was all right as it was, and her would change 
it or fix the increase if I would come by the office, or he would come by the 
pool room. ; 

“Q. Did you have any further conversation with him? A. I don’t recall any- 
thing further.” ; 


an 
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He further testified, in substance, that he never told any agent or any one 
authorized to represent the defendant that he had actually purchased the prop- 
erty, but was only negiotiating for it and had about agreed upon the terms of 
the deal. He was then asked and answered: 

“Mr. Fogg, is it not a fact that when you say you wanted to satisfy your- 
self about the insurance you mean that you wanted to satisfy youself -about 
two things—first, whether the insurance in the name of the Hawaiian Billiard 
Parlor was valid insurance? A. Yes. 

“Q. And second, whether you could get an increased amount of coverage; 
isn't that correct? <A. Yes. 

“Q. You didn’t ask Mr. Harris or Mr. Gaunt during that conversation 
directly to transfer that policy from Mr. Lackie to you, did you? A. I asked 
the gentleman I talked to if it was necessary to have it changed to my name, 

r would he do it, and he emphatically said ‘yes.’ ” 

After the fire Fogg went into bankruptcy, and he was examined before the 
referee in bankruptcy as to the property he owned, and he was inquired about 
insurance on the contents of the billiard parlor that he had purchased from 
Lackie, and he positively denied that he had any insurance on that property. 
During his cross-examination, while giving the depositions in this case, he 
was confronted with that testimony, and his effort to explain it away is most 
convincing, to say the least of it, that he never regarded the policy as having 
been legally transferred to him, since, if it had been done, he could never have 
answered in the bankruptcy examination that he had no insurance without com- 
mitting perjury. Of course, such a contradiction of his testimony given at 
this trial would not of itself authorize an absolute discarding of it in this case 
sO as to authorize the giving of a peremptory instruction against him; but 
his testimony in the bankruptcy proceeding is potent as illustrating his then 
entertained view of the extent and legal effect of his telephone conversation with 
the insurance agent, and which coincides with our view, that there was never 
a waiver of the required consent of the company to a transfer of the policy. 
At most it was only an agreement to transfer the policy in case the trade was 
; effected and proper application should be made therefor. In other words, the 
y most that can be gleaned from the testimony is, that some one at the other 

end of the telephone line, supposedly Mr. Harris, consented verbally (and which 
Bis perhaps would be sufficient to waive the requirement that the consent to the 
transter should be in writing) that defendant through him and his agency 
would make and consent to the proper transfer of the policy after the transfer 
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of the title to the insured property upon due application therefor. So that the 
telephone conversation embodied only the basis for a future consent if requested. 

[1-3] Insurance contracts are governed by the same rules as prevail with 
reference to other character of contracts, with the qualification that, inasmuch 
as the provisions of the printed policy are couched in the language employed 
by the insurer, it in cases of doubt should be interpreted against him or it, and 
in favor of the insured; but that rule does not mean that any other principle 
of the law of contracts affecting the obligations of the policy shall not apply 
in favor of the parties to it the same as they do to other character of contracts. 
Therefore any state of facts that would not constitute a waiver in other char- 
acter of contracts would have the same effect with reference to insurance 
contracts. In other words, there is no peculiar or distinctive principle of law 
that would create from a given state of facts a waiver of provisions in an in- 
surance policy different from what would produce a waiver in any other com- 
mercial contract. If the negotiations for the consent of the company to the 
transfer of the policy had occurred after the purchase was completed and after 
the policy had been duly assigned by the insured, and the company had then 
consented to it, and perhaps oraily, an entirely different question would be 
presented. But, inasmuch as nothing of the kind happened and that the only 
conversation with reference to the policy was principally concerning the name 
in which the policy had been written, and at most only an agreement to consent 
to make the transfer in the future upon application, we see no room for the 
application of the doctrine of waiver, and, being so convinced, it is our con- 
clusion that the court properly determined that there was no waiver of the 
provision with reference to consenting to the transferring of that policy. 

[4] 2. Taking up now for disposition the legal question involved in con- 
tention 2, we find that generally and almost universally “insurance is a personal 
contract, and appertains to the person called the ‘insured,’ and not to the thing 
which is subject to the risk against which he is protected by the contract of 
insurance.” Sanders v. Armstrong, 61 S. W. 700, 22 Ky. Law Rep. 1789: Old- 
ham v. Boston Insurance Co., 189 Ky. 844, 226 S. W. 106, 16 A. L. R. 305; 14 
R. C. L. 1365; Shadgett v. Phillips, 131 Ala. 478, 31 So. 20, 56 L. R. A. 461, 90 
Am. St. Rep. 95; Continental Insurance Co. v. Munns, 120 Ind. 30, 22 N. E. 
78, 5 L. R. A. 430; and numerous other text-writers and cases that could be 
cited. 

[5] But, as will be seen from the text in 26 C. J. 85, § 82, policies are some- 
times issued covering property held by the insured in trust, as bailee, or on 
commission, and perhaps other relationships, in which case the rule is that all 
property so in the possession of the named insured in such representative capa- 
cities is covered by his policy, although he is not the title holder or owner 
thereof. It is upon that doctrine and adjudged principle in the law of insurance 
that learned counsel for plaintiffs rely in support of the contention now under 
consideration. One of their chief references in support of their position is the 
text of Corpus Juris above referred to, a part of which is inserted in their 
brief. But, when the entire section is examined, it readily will be seen that 
it has no application to facts such as are here involved, notwithstanding the 
relied on statement in the policy that the insurance covers property of others 
for which the insured “may be legally liable, or sold but not removed.” sinc 
that language was only intended to apply if the insured was in possession of 
property in any of the representative capacities above referred to wherein he 
was not the owner of the insured property; but it was not intended to apply 
to a case like this, where the insured did own the property at the time of the 
obtention of the insurance and ‘transferred all of his title to his assignee. The 
relied on portion of the text says: “Such policies are termed ‘floating policies’: 
they cover property belonging to other persons coming into the possession 
of insured in trust after the issuance of the policy. but they frequently exclude 
liability for loss of goods which are otherwise specifically insured,” etc. 

However, the same text preceding that excerpt, after stating that the or- 
dinary policy describing the insured and the property covered, does not em- 
brace property held in trust, in the absence of some provision therefor, says: 
“But it is usual for persons engaged in the business of keeping property tor 

















EELS ETRE AME 








Fire] Jackson v. Petrie & McFarland 127 


others, on account of which they may be liable, to insure such property under 
policies covering goods held by them ‘in trust’; but this term does not imply 
a technical trust, but only possession of property of others, for which the in- 
sured may be called on to account.” Then immediately follows the excerpt 
copied by counsel into their brief, but which evidently refers to “such policies” 
as are issued to persons who are in the possession of the property of others and 
“for which they may be called upon to account.” We have no such facts here, 
and the principle of law contended for is clearly inapplicable. 
Wherefore the judgment is affirmed. 


JACKSON v. PETRIE & McFARLAND. No. 3360. 
Court of Appeal of Louisiana, Second Circuit. April 9, 1931. 
133 Southern Reporter 476. 
INSURANCE. 
Representatives of insurer, having issued fire policies, could not cancel them 
without notice of cancellation. 

Insurer’s representatives were authorized to issue policies which 
were effective from their date, and, where such representatives can- 
celed policies without demanding payment of premiums and giving in- 
sured notice that policies would be canceled, such representatives were 
liable for loss after cancellation. 


(For other cases, see Insurance, Dec. Dig. § 229[1].) 


Appeal from Eleventh Judicial District Court, Parish of De Soto; Hal A. 
Burgess, Judge. 

Action by W. F. Jackson against Petrie & McFarland. Judgment for defend- 
ant, and plaintiff appeals. After the appeai was filed, plaintiff, W. F. Jackson, 
died, and his widow in community, Mrs. W. F. Jackson, and heirs were made 
parties, 

Judgment reversed and rendered. 

Pegues & Pegues, of Mansfield, for appellant. 

Lee & Williams, of Mansfield, for appellee. 

Wess, J. 

The defendant, Petrie & McFarland, a partnership composed of W. M. 
Petrie and J. F. McFarland, representing a number of fire insurance companies, 
with authority to bind the companies represented by it, on the application of 
plaintiff issued two policies of insurance on February 24, 1927, in two of the 
companies represented by it, purporting to cover certain property owned by 
plaintiff. 

After the policies were issued, a clerk of defendant carried the policies to 
plaintiff's place of business with instructions to deliver the policies to plaintiff 
on payment of the premiums; and, while the evidence is conflicting relative to 
whether or not the policies were delivered, it is conceded that the premiums 
were not paid and that the policies were returned to defendant, who kept the 
policies until May 6, 1927, when defendant marked the same “canceled” and sent 
the policies to the respective companies with which the insurance was placed. 

On May 9, 1927, the property covered by the policies was destroyed by fire, 

d following plaintiff called on defendant for the policies, offering to pay the 
premiums, and requested that defendant give him the names of the companies 
with which the insurance was placed, which was refused by defendant; and 
plaintiff brought the present action to recover judgment for the amount of the 
policies, and plaintiff appears here as appellant from a judgment rejecting his 
demands. 

Plaintiff's pleading was involved, vague and contradictory, but defendant did 

file any exceptions to the pleadings and neither of the parties discussed the 
cht of plaintiff to recover under the pleadings; and it appears that the cause 
s presented in the trial court, as here, solely on the question relative to whether 
or not defendant gave credit to plaintiff for the premiums, it being apparently 
needed that, if such was the case, defendant did not have the right to cancel 
the policies and send to the insurers, and was liable for the amount of the 
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There is not any suggestion that either of the members of the defendant 
partnership expressly granted plaintiff time in which to pay the premiums, and 
plaintiff relies upon the circumstances and action of the parties prior to and 
subsequent to the issuance of the policies to show that credit was extended. 

As stated the defendant was authorized to issue the policies, which were 
effective from their date; and, although 1t may have been the intention of the 
defendant to require payment of the premiums before delivery of the policies 
and that the policies would not be effective until delivery, there is not any evi- 
dence in the record indicating that plaintiff was advised of such intention; and, 
the evidence showing that defendant did not offer to deliver the policies until 
several days after they were issued, we are of the opinion that credit was ex- 
tended to plaintiff for the payment of the premiums, at least between the date 
of the issuance of the policies and the time the offer to deliver the policies was 
made, and that the policies were in effect from the date they were issued until 
the date the offer to deliver the policies was made. 

As stated, the evidence is conflicting relative to whether or not the policies 
were delivered, and the evidence was also conflicting relative to whether or not 
defendant’s clerk granted plaintiff time in which to pay the premiums; but, pass- 
ing the question relative to whether or not the policies were in fact delivered, 
or the authority of defendant’s clerk to grant plaintiff time in which to pay 
the premiums (see Bodine v. Exchange Ins. Co., 51 N. Y. 117, 10 Am. Rep. 
566), the evidence conclusively established that there was not any demand made on 
plaintiff for the payment of the premiums, and, although the policies were re- 
turned to defendant’s office, we are of the opinion that defendant was without 
power to cancel the policies in the absence of any demand for payment of the 
premiums, and giving plaintiff notice that the policies would be canceled, and 
that therefore the policies were in force and effect when the property was 
destroyed by fire. 

“Where a policy of insurance is issued without prepayment of the premium, 
the inference is that the insurers intended to extend a credit for its payment; 
that it was not at the option of the company to cancel the policy; that they 
only had the right to claim the dissolution of the contract for nonpayment of 
the premium upon putting the other party in mora.” Latoix v. Germania Ins. 
Co., 27 La. Ann. 113; also, Pino v. Merchants’ Mutual Ins. Co., 19 La. Ann. 
214, 92 Am. Dec. 529. 

Since the appeal was filed here, plaintiff, W. F. Jackson, died, and his 
widow in community, Mrs. W. F. Jackson. and heirs, Mrs. R. B. Louies, Vernice 
and Bernice Jackson, have been made parties to the appeal. 

Finding that the policies were in force at the time of the destruction of the 
property, we are of the opinion that plaintiff should have recovered judgment 
for the amount of the policies, or $800, with legal interest, as demanded. It is 
therefore ordered, adjudged, and decreed that the judgment appealed from be 
avoided and reversed; an it is now ordered, adjudged, and decreed that Mrs. 
W. F. Jackson, Mrs. R. B. Louies, Vernice Jackson and Bernice Jackson have 
and recover judgment against defendant partnership, Petrie & McFarland, and the 
individual members thereof, W. M. Petrie and J. F. McFarland, in solido in the 
sum of $800, with legal interest thereon from judicial demand, and all costs of 
suit, 


JOHNSON et al. v. NATIONAL FIRE INS. CO. No. 64. 
Supreme Court of Michigan. April 7, 1931. 
235 Northwestern Reporter 864. 
2. INSURANCE. 
Vendors’ assignment of policy to vendees after fire authorized vendees to 
sue insurer as real parties in interest. 

The contract between the vendors and vendees obligated the vendees 
to insure the buildings on the property, the loss to the first payable to 
the vendors, and the balance, if any, to the vendees. The insurance con- 
tract contained an appropriate clause conforming with the vendors’ con- 

tract with the vendees. On the day before the beginning of the action 
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against the insurer, the vendors executed to the vendees an absolute 
assignment of their rights under the insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 624[4].) 

3. INSURANCE. 

Proof of loss would be waived where fire insurer’s adjuster told insured 
that insurer was not liable because fire was “crooked.” 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

4. INSURANCE. 

Conflicting evidence of waiver of proofs of loss by statements of fire insur- 
er's adjuster held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Error to Circuit Court, Allegan County; Fred T. Miles, Judge. 

Action by Elwood Johnson and another against the National Fire Insurance 
Company. Judgment for plaintiffs, and defendant brings error. 

Affirmed. 

\rgued before the Entire Bench. 

Smith and Searl, of Grand Rapids, for appellant. 

Leo W. Hoffman and Clare E. Hoffman, both of Allegan, for appellees. 

Burze, C. J. 

Elwood Johnson and Alma Johnson, plaintiffs, acquired the vendee’s interest 
in a land contract on which the sum of $4,700 was still due. It provided for the 
purchase of a farm, together with the nine-room house, barn, and some small 
buildings, situated thereon, all of the value of $8,000 according to plaintiffs’ 
claim. The vendor assigned his interest to Eber W. Sherwood and Cynthia Sher- 
wood, and thereafter, upon the surrender of the contract, a new one was entered 
into between the Sherwoods as vendors, and plaintiffs as vendees. It called for 
the payment by the latter of the sum of $4,700, the balance still due on the 
former contract. The new contract contained a clause obligating vendees to in- 
sure the buildings on the property in a manner, amount, and by insurers ap- 
proved of by the vendors, loss first payable to them and the balance, if any, to 
the vendees, in accordance with their respective interests. Plaintiffs secured from 
the Kalamazoo agency of defendant company a policy insuring the farmhouse 
for $4,000 and its contents for $1,000. It contained an appropriate clause con- 
forming with the contract in regard to the payment of the insurance in the 
event of loss. 

On November 3, 1928, two months and seven days after the issuance of the 
policy, both house and contents were destroyed by fire. Plaintiffs did not furnish 
proofs of loss. They claim that they were waived by defendant and became un- 
necessary after its adjuster denied liability and charged that the fire was an in- 

ndiary one started by plaintiff Elwood Johnson. 

On April 4, 1929, a day prior to the beginning of this suit, the Sherwoods 
executed an assignment in following form to plaintiff: 

“For a valuable consideration and for the purpose of bringing suit and so 
that they may apply the amount recovered upon the contract of purchase, which 
we hold, we assign to Elwood and Alma Johnson all our right under the insur- 
nee policy covering the loss on the buildings burned.” 


The declaration stated that the Sherwoods had assigned their interest to 
plaintiffs for the purpose of bringing suit. Defendant in its plea gave notice that 
no proofs of loss had been furnished and that all of the parties in interest 
| not been joined as plaintiffs. Plaintiffs recovered judgment for the full 
imount of the policy. 





\ further statement of facts appear in the discussion of the assignments 


ror relied upon by defendant in its appeal. 


[1] 1. Defendant claims that the jury was prejudiced by the admission of 


testimony showing that plaintiff, through the connivance of defendant, had been 


rested on a charge of arson and after four days and nights of imprisonment 


had been released through habeas corpus proceedings and the charge not further 


pressed. This testimony developed without objection and in the natural course of 
narrative of events that occurred shortly after the fire and at a time when 
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negotiations were being carried on for the purpose of adjusting the loss. With- 
out any objection whatsoever, plaintiff Elwood Johnson testified that a person, 
who represented himself over the telephone to be an adjuster of the defendant, 
requested him to come to South Haven to confer in reference to the loss; that 
when he arrived there, he was not met by the adjuster, but was arrested by the 
fire marshal. After plaintiff had testified how he had been called to South Haven, 
he was asked: “And what did they do with you?” The following colloquy then 
took place: 

“Mr. Smith: Objected to. Do you mean that there was any connection be- 
tween the State fire marshal and the insurance company ? 

“Mr. Hoffman: Yes.” 

This was the only objection made to the testimony in regard to his arrest. 
No ruling was asked of the court and the witness continued to testify. Inas- 
much as no ruling was asked for, no motion to strike the testimony from the 
record made, and there was no request to charge the jury that there was no 
connection between the fire marshal and the adjuster oi the defendant, as claimed 
by plaintiff, the question was not saved for review. 

[2] 2. Plaintiffs claim that they were the only real parties in interest and that 
the insurance was entirely for their benefit, though it also was for the purpose 
of further securing the Sherwoods in the event of loss. We need not discuss 
this claim, as the assignment of the claim was complete. It was made after the 
loss occurred and vested the entire claim in plaintiffs so that they became 
the sole parties in interest. The Sherwoods had no interest in the household 
furniture which was covered by the same policy that insured the house. The 
assignment was an absolute one, and while it did not release plaintiffs from their 
hability to the Sherwoods to the extent of the amount due them, it neverthe- 
less vested the entire title and interest to the insurance in plainiffs. It released 
defendant from all further lability to the Sherwoods. 

The rule stated in Barak v. Detroit Apartments Corporation, 232 Mich. 59, 
61, 204 N. W. 745, is that the statute authorizes a person to sue as the real 
party in interest if he can legally discharge the debtor and the satisfaction of 
judgment rendered will operate as such discharge, notwithstanding that the 
amount recovered may be for the benefit of another. 

[3, 4] 3. The testimony as to the waiver of the proofs of loss was conflicting. 
Johnson testified that defendant’s adjuster stated that defendant was not going 
to pay the loss and that Johnson had set fire to the building. An attorney whom 
Johnson had retained at the time of his arrest also gave corroborative testi- 
mony to the effect that) defendant’s adjuster told him that defendant was not 
liable on account of the fact that it was a ‘crooked fire.” If these statements 
are true, it became unnecessary for plaintiffs to file proofs of loss. Young v. 
Ohio Farmers’ Insurance Co., 92 Mich. 68, 52 N. W. 454; Morgan vy. Illinois 
Insurance Co., 130 Mich. 427, 90 N. W. 40. The question of waiver of proof 
of loss on account of the statements of defendant’s adjuster was one of fact. 
It was fairly presented to the jury by the trial judge in his charge. He stated 
that the burden of proof was on plaintiffs. The jury decided in plaintiff’s favor. 

Other questions are raised, but we deem it unnecessary to pass on them 
Even if they constituted error, they were nonprejudicial. 

The judgment is affirmed, with costs. 

Clark, McDonald, Potter, Sharpe, North, Fead, and Wiest, JJ., concur. 


VALISANO v. CONTINENTAL INS. CO. OF NEW YORK et al. No. 23. 
Supreme Court of Michigan. April 7, 1931. 
235 Northwestern Reporter 868. 


1. INSURANCE. 

An insured person who is insane is excused from submitting proof of fire 
loss. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 
2. INSURANCE. 

Whether insurers’ adjusters stated that insurers would pay certain amount 
and no more, thus waiving proof of loss and appraisement, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 





Fire | Valisano v. Continental Ins. Co. of New York 


Error to Circuit Court, Gogebic County; George O. Driscoll, Judge. 

Action by Anton Valisano, by Mary Valisano, his next friend, against the 
Continental Insurance Company of New York and others. Judgment for plain- 
tiff, and defendant brings error. 

Affirmed. 

Argued before the Entire Bench. 

Charles M. Humphrey, of Ironwood, for appellants. 

Jones & Patek, of Ironwood (Ernest A. O’Brien, of Detroit, of counsel), 
for appellee. 

Butz, 'C._J. 

A dwelling house in the city of Wakefield, Mich., owned by plaintiff Anton 
Valisano, was insured in each of the four defendant insurance companies. The 
amount of the policies aggregated the sum of $3,800. Valisano had been insane 
since 1913, and his property was being looked after by his wife, Mary, who has 
brought suit as his next friend. She obtained the insurance from defendant's agent, 
who knew of Valisano’s insanity both at the time the policies were issued and for 
many years previous thereto. 

On May 8, 1928, a fire occurred, resulting, it is claimed, in a total loss. Mrs. 
Valisano notified the insurance companies. The adjusters met and made her an 
offer of settlement. The testimony is in dispute as to just what occurred. Plain- 
tiffs wife claims that they first offered her $2,700, and then only $1,700. She 
testified that they told her they would pay $1,700 and no more; that she there- 
upon stated she would get an attorney and fight for her rights, whereupon they 
said: “Do as you please, it’s up to you.” 

On June 20, 1928, she began four suits which have been consolidated in this 
action. All of the policies follow the Michigan standard fire insurance form. 
The defendants claim that they did not know of plaintiff's insanity; that no 
proofs of loss were furnished them; that the suits were prematurely brought, 
and that there was no appraisement as demanded by them; that the verdict is 
excessive and against the great weight of the evidence. Plaintiff claims that, 
owing to Anton’s insanity, no proofs of loss were required; that no notice of de- 
mand for appraisement was given until after the suits were begun; that proofs 
of loss, appraisement, etc., were waived by defendants’ adjusters when they sta- 
ted that the companies would pay a certain amount and no more; that this con- 
stituted a, discharge of the obligation to furnish proof of loss, etc. This latter 
question was one of those submitted to the jury who found in favor of plaintiff 
for the full amount of the insurance. All of the questions raised are before us 

review. 

[1] An insured person who is insane is excused from submitting a proof of 
loss. Such an action on his part would be a nullity. Insurance Companies _v. 
Boykin, 12 Wall. 433, 20 L. Ed. 442: Hartford Fire Ins. Co. v. Doll (C. C. A.) 
23 F.(2d) 443, 56 A. L. R. 1059; Houseman vy. Home Insurance Co., 78 W. Va. 
203, 88 S. E. 1048, L. R. A. 1917A, 299: Woodmen Accident Ass’n v. Pratt, 62 
Neb. 673, 87 N. W. 546, 55 L. R. A. 291, 89 Am. St. Rep. 777; Concordia Fire Ins. 
Co. v. Waterford, 145 Ark. 420, 224 S. W. 953, 13 A. L. R. 1387. 

The question cf failure to send notice by the assured on account of his men- 
il incompetence arose in Reed v. Loyal Protective Ass’n, 154 Mich. 161, 117 N. 

600, 605, where the court stated: 

“But we are committed to the doctrine in insurance cases, that a provision 
requiring a notice on pain of forfeiture will not be construed to require strict 
erformance, when by a plain act of God it is made impossible of performance.” 

[2] The disputed question as to whether defendants’ agent stated to Mrs. 

alisano that they would pay a certain sum and no more was submitted to the 
ury. There were corroborating witnesses who testified that this statement was 
although defendants’ witnesses vigorously denied they made it. It became 
a question of fact for the jury, who decided in plaintiff’s favor. The case falls 
quarely within the doctrine set forth in Rott v. Westchester Fire Ins. Co., 218 
Mich. 576, 188 N. W. 334, and Maki v. Commonwealth Ins. Co., 232 Mich. 295, 
5 N. W. 83. 

[3, 4] It is further claimed that Mrs. Valisano had neither right or authority 
act for her husband. Defendants, through their agent, both in issuing the pol- 
es and in attempting to adjust the loss, made no objections whatsoever to her 
icting. As an agent ex necessitate she had a right to act. Although as such 


rade, 








Q2 


132 The Insurance Law Journal, Vol. 77 [July, 1931 


agent she would not have the right to engage in new enterprises, nevertheless it 
was both her right and duty to conserve plaintiff’s property, and in that connec- 
tion to take out the insurance and attempt to adjust the loss. 

In Barron v. McChesney, 198 Iowa, 657, 200 N. W. 197, 198, the wife took a 
mortgage from the debtor of her insane husband, and the question was raised 
whether she had authority. The court, in holding that she had, said: 

“In this case, the plaintiff was taken in mental derangement to the hospital 
from which he returned a few weeks later. The wife remained at the home on 
the farm and looked after all the property and transacted the current daily busi- 
ness. To that extent, at least, she was fairly within the scope of authority which 
the law would presume in her favor. The general scope of such authority was 
to conserve the property rights of her husband. It did not extend to the initia- 
tion of new enterprises. It was in an attempt to conserve her husband’s property 
that she accepted delivery of the mortgage. The mortgagor had become insolvent. 
He was owing a debt to her husband. It was unsecured. The mortgagor tend- 
ered the security. This was plainly beneficial to her husband and conserving in 
character. The burden this benefit carried was of a minor character as compared 
with the benefit conferred.” 

Unless and until a guardian is appointed, it was incumbent on the wife to 
protect her insane husband’s property. Defendants recognized this right and au- 
thority, and may not now object. 

The question is raised as to the amount of the verdict, which is sufficiently 
supported by the evidence. Other minor questions raised we do not believe of 
such importance as to require discussion. 

The judgment of the lower court is affirmed, with costs. 

Clark, McDonald, Potter, Sharpe, North, Fead, and Wiest, JJ., concur. 


AMERICAN EQUITABLE ASSUR. CO. v. McWHIRTER. 
No. 29328. 
Supreme Court of Mississippi, Division A. April 13, 1931. 
133 Southern Reporter 664. 
Syllabus by the Court. 
1. INSURANCE. 

Fire policy, though household furniture covered thereby was used in main- 
taining house of prostitution, held not invalid as directly aiding and promoting 
illegal and immoral business. 

(For other cases, see Insurance, Dec. Dig. § 139.) 

2. INSURANCE. 

Insurance on property that may or may not be devoted to illegal purpose 1s 
not in itself immoral contract. 

(For other cases, see Insurance, Dec. Dig. § 139.) 

Appeal from Circuit Court, Warren County; E. L. Brien, Judge. 

Suit by Pauline McWhirter against the American Equitable Assurance Com- 
pany. Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

R. L. McLaurin and Chaney & Culkin, all of Vicksburg, for appellant. 

Thames & Thames and Brunini & Hirsch, all of Vicksburg, for appellee. 

Cook, J. 

The appellee, Pauline McWhirter, instituted this suit in the circuit court of 
Warren county against the appellant, American Equitable Assurance Company, 
to recover on a fire insurance policy issued to her by the appellant, in the sum 
of $1,500. The policy of insurance which was made an exhibit to the declara- 
tion, recites on its face that, in consideration of the stipulations therein and a 
premium of $14.05, the appellant company insured the appellee against all direct 
loss or damage by fire, to an amount not exceeding $1,500, to household furni- 
ture and other specified household goods, while contained in a one-story com- 
position roof dwelling occupied as such by the tenant, and located at 711 n/s 
First East street, in Vicksburg, Miss. 

To the declaration the appellant filed a plea of the general issue and four 
special pleas of similar import; the third special plea being as follows: 

Now comes the defendant, by its attorneys, and for special plea herein says 
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that the plaintiff ought not to be permitted to recover herein, because it says 
that the contract of insurance sued on was, without the knowledge of the in- 
surer, procured directly in aid of illegal and immoral business; that it enabled 
the assured to obtain credit and to purchase the household goods, the subject 
of the insurance, on credit. This she did, and this she could not have done save 
for the indemnity against loss or damage by fire provided by the policy of in- 
surance herein involved; that the said household goods were essential to enable 
her to attractively conduct a house of prostitution, and this she was doing, with 
the use of said household goods, at the time the policy sued on was issued, and 
that said policy was therefore void from its inception, and this the defendant is 
ready to verify. 

The appellee filed a special demurrer to each of these special pleas, and 
these demurrers were sustained. The appellant thereupon withdrew its plea of 
the general issue, and declined to plead further, and judgment final was entered 
in favor of the appellee for the full amount of the policy; and, from the judg- 
ment so entered, this appeal was prosecuted 

In support of its contention that the court below erred in sustaining the 
demurrers to its special pleas, the appellant relies principally upon the well- 
established principle that the courts will not lend their aid in enforcing illegal 
contracts, or contracts based on immoral or illegal objects, and the cases of 
Conithan v. Royal Ins. Co., 91 Miss. 386, 45 So. 361, 362, 18 L. R. A. (N. S.) 
214, 124 Am. St. Rep. 701, 15 Ann. Cas. 539, and Menger v. Thompson, 128 
Miss. 455, 91 So. 40, in which latter case it was held that, where a merchant 
sells furniture to a keeper of a house of ill fame for use in such business, with 
knowledge of the fact that the furniture was purchased in aid of such business, 
and that the purchaser had no property or financial rating justifying the ex- 
tension of credit in such large amounts, and with further knowledge of the 
fact that the only reasonable expectation of receiving payment for such furni- 
ture was out of the proceeds of prostitution, the contract for the sale of such 
furniture is void as being against public policy. 

In the Conithan Case, supra, the court emphasized the fact that the con- 
tract of insurance did not in any way aid, encourage, or promote the unlawful 
business; and by the several special pleas the appellant has manifestly endeavored 
to meet these expressions of the court by charging that the contract of insur- 
ance here involved was procured directly in aid of an illegal or immoral business, 
and that it enabled her to obtain the necessary credit to purchase household 
goods and successfully conduct a house of prostitution. 

The special plea above quoted charges in a general way, and as a con- 
clusion, that the contract of insurance sued on was procured directly in aid of an 
immoral and illegal business, and enabled her to obtain credit and to purchase 
the household goods, the subject of the insurance, on credit, and that she could 
not have done so except for the indemnity against loss or damage by fire. 
This plea is contradictory on its face, in that it further alleges that she was 
conducting a house of prostitution with the use of such household goods at the 
time the policy sued on was issued. The averments of the plea are also con- 
tradictory of the written contract of insurance issued by the appellant, which 
recites, on its face, that it covers household goods and personal effects then in 
that certain dwelling therein described. This contract of insurance contains no 
mortgage clause or other indorsement showing that any person other than the in- 
sured had any interest whatever in the property insured, and it would hardly be 
presumed that the appellant would issue a policy on property of which the insured 
was not the sole and unconditional owner. 


In the Conithan Case, supra, after discussing the fact that the insurance 
contract there involved did not aid the illegal business conducted by the insured, 
the court announced what seems to us to be the correct doctrine, saying: “To 
defeat the action on the policy it is necessary to hold that the policy itself is an 
mmoral contract, against public policy as tending to promote the business oi 
maintaining a lewd house, The record in this does not show that the contract 
of msurance was an immoral one and against public policy, nor is its tendency 
necessarily or even remotely the promotion of the business of maintaining a 
house of prostitution.” 
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[1, 2] This fire insurance contract was based upon an independent cash 
consideration, and was entered into to secure the owner of the property against 
loss by fire, and from its very character cannot have an immoral tendency. It 
was not made to protect the business of keeping a house of prostitution, but to 
protect the property of the insured, and the fact, if it should be a fact, that 
the credit of the owner of the property was aided or strengthened by reason 
of the existence of such insurance, is a consequence too remote to render the 
contract void as against public policy. The conclusion averred in the pleas that 
the contract of insurance directly aided and promoted the illegal and immoral 
business is not supported by any averment of fact supporting such a charge, 
except the general averment that it enabled the insured to obtain credit and 
purchase household goods, and this is a consequence so negligible in character, 
and so remote in its effect, that the contract cannot be said to be in contra- 
vention of the public interest, and therefore void. The contract of insurance 
was not payable to the seller of the furniture, and it contained no mortgage 
clause in favor of any person, and upon the face of the record no person other 
than the insured has any interest in the proceeds of the policy; and the insur- 
ance of property that may or may not be devoted to an illegal purpose is not 
in itself an immoral contract. The case at bar is clearly distinguishable from 
the principles announced in the case of Menger v. Thompson, supra. In that 
case the seller of personal property, which had been sold for the purpose of 
being used in an illegal and immoral business, was seeking to recover it, and 
recovery was denied on the express ground that the seller knew at the time 
of the sale that the property was to be paid for, if at all, out of the earnings 
of the said illegal business, and that he thereby participated directly in the un- 
lawful business. 

We think the court below committed no error in sustaining the demurrers to 
the several special pleas, and therefore the judgment entered will be affirmed 

Affirmed. 


ROBINSON v. FRANKLIN FIRE INS. CO. OF PHILADELPHIA. 
No. 17076. 
Kansas City Court of Appeals. Missouri. Feb. 16, 1931. 
35 Southwestern Reporter (2d) 635. 


in 


1. INSURANCE. 
Oral contract of fire insurance is valid. 
(For other cases, see Insurance, Dec. Dig. § 131[1].) 

2. INSURANCE. 
Evidence held to support finding of existence of oral fire insurance contract. 

The evidence disclosed facts showing the location and kind or prop- 

erty to be insured, the character of the risk, the amount and duration, 
and that the insurer “bound” the insurance, and although there was no 
showing that the amount of premium was mentioned there was a showing 
that the amount of premium was fixed by law or rules of the insurance 
department, and was therefore not a matter to be specially agreed upon 

by the parties. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

3. INSURANCE. 

Local agency had authority to bind foreign insurance company by oral con- 
tract of fire insurance (Rev. St. 1919, § 6315). 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

4. INSURANCE. 

Statement in letter from foreign insurance company to local agency that on 
further advice company would issue and forward policy did not revoke local 
agency's authority to bind company by oral contract of fire insurance (Rev. St. 
1919, § 6315). 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

5. INSURANCE. 


In action on fire insurance contract ordered for insured by one agency 
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through another agency, admitting proof of custom between two insurance agen- 
cies to extend credit to one ordering insurance held not error. 

(For other cases, see Insurance, Dec. Dig. § 65414.) 

6. INSURANCE. 

That payment of premium was not demanded at time fire insurance was 
“bound” implied that insurer extended credit. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

7. INSURANCE. 

Where credit was extended and where premium was fixed by schedule on file 
in insurance superintendent’s office, it was not necessary that amount of premium 
for fire policy be mentioned for validity thereof. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

Appeal from Circuit Court, Jackson County. 

“Not to be officially published.” 

Action by Wallace N. Robinson against the Franklin Fire Insurance Com- 
pany of Philadelphia. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Fyke & Hall, of Kansas City, for appellant. 

Henry S. Conrad, L. E. Durham, Hale Houts, and Spurgeon L. Smithson, 
all of Kansas City, for respondent. 

CAMPBELL, C. 

This is an action to recover upon an alleged oral contract of insurance on 
household goods. Plaintiff recovered, and defendant appeals. 

The petition contains the allegation usually found in suits of like character, 
the answer is conventional, and neither is assailed. 

At the trial defendant said the only question “is whether there is any con- 
tract of insurance.” 

Plaintiff's evidence is that he was the owner of a farm in Cass county; that 
the dwelling house thereon had been occupied by a tenant prior to the making of 
the alleged oral contract of insurance; that during that time the defendant cover- 
ed said dwelling by a policy of insurance in the sum of $3,000; that he obtained 
possession of the farm and dwelling house in March, 1927, and began moving into 
the dwelling about June Ist, and lived there continuously until the fire on July 
11, 1927; that on June 10, 1927, by ’phone, he ordered insurance on his household 

goods through the insurance department of the Commerce Trust Company, which 

was under the management of Miss Hecht, whose agency is known in the record 
as the Townley Culbertson Insurance Agency; that policy (C. 12610) on the 
dwelling had been issued by the Harry A. Burke Insurance Agency, that agency 
being represented by its manager, Miss Flora Blackmore; that plaintiff originally 
requested $10,000 insurance on the household furnishings; that the agency man- 
aged by Miss Hecht attempted to procure that amount of insurance from the 
agency represented by Miss Blackmore; that being unable to do so, Miss Black- 
more wrote to defendant’s office in Chicago, IIll., and received reply under date of 
June 18, 1927, as follows: 

“Under our policy we cover Mr. Robinson’s dwelling house on the sum of 


$3,000.00; therefore $3,000.00 insurance is the limit which we would assume on 
his household goods. * * * 


_ “If Mr. Robinson is living on the farm continuously and will be satisfied 
with a total of $3,000.00 insurance on his household goods, so advise us and we 
will issue and send along policy for three year term; combined hazards; that is, 
hre and lightning and tornado with hail extension. If, on the other hand, he 
will not be satisfied with $3,000.00 total insurance on household goods or in the 
event that he is not continuously occupying the dwelling on the farm, we must 
decline the line on the goods and ask that policy C. 12610 be returned for can- 
cellation. We are assuming, of course, that Mr. Robinson’s household goods are 
ontained in the $3,000.00 dwelling house described in policy C. 12610.” 


That Miss Hecht advised plaintiff of the contents of this letter about June 20 

_ 21, and he then instructed and authorized her to procure insurance in the sum 
$3,000 on the household goods for a term of three years, and that he would 
await the coming of the farm inspector to take up the matter of increasing the 
‘mount; that he was occupying the dwelling house with his family, and they would 
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continue to live there; fhat afterwards and on the day of the fire, he reported the 
same to the Townley Culbertson Agency and also to the Burke Agency; that the 
defendant denied liability; that afterwards plaintiff tendered the amount of the 
premium, which tender was refused; that the insurance on the dwelling was paid 
with reasonable promptness; that the insurance he ordered was in the defendant 
company; that he authorized Miss Hecht to put the insurance in force with the 
Burke Agency, saying that he would be satisfied with the $3,000 insurance now, 
and that he would later get the field agent and show him the property; that de- 
fendant never made any request for a return or cancellation of the policy upon 
the dwelling house. 

It was shown without objection or dispute that the amount of premium for 
$3,000 insurance, such as is here involved, is $88.50, the amount of which is fixed 
by and determined from the schedule of rates on file in the office of the superin- 
tendent of insurance. 

Miss Hecht testified she was employed by the Townley Culbertson Agency; 
that in June, 1927, she received an order from plaintiff for insurance on household 
goods in the sum of $10,000; that thereupon she called the office manager of the 
Burke Agency, Miss Blackmore, and requested $10,000 insurance for plaintiff; 
that Miss Blackmore said she would take it up with the home office; that shortly 
thereafter Miss Blackmore read to her the letter received in reply: that there 
was further correspondence with defendant's office in Chicago, all of which was 
read to Miss Hecht, including the letter of June 18; that after that letter was 
read to her she called plaintiff, advised him of the contents of the letter, asked 
if he was living in the dwelling house, and he said he was; told him the company 
was only willing to grant insurance in the sum of $3,000 inasmuch as they would 
not write more on the household goods than they had written on the house; that 
plaintiff then told her to get $3,000 right away; that after this conversation she 
called Miss Blackmore, who in substance said $3,000 would be bound right away 
and that she would try to get the company to increase it, both on the dwelling and 
household goods; that she made a memorandum to the effect that the $3,000 was 
bound on June 19, 1927; that after the fire she reported the fact to Miss Black- 
more; that she had been transacting that sort of business with the Burke Agency 
for a period of ten or twelve years, and that each of the agencies had placed 
business with the other; that credit had invariably been extended by the Burke 
Agency to the Townley Culbertson Agency; that there is no premium charged on 
binders; that on this occasion there was nothing said about the premium; that 
when a policy is ordered by one agent through another, the premium is charged 
to the agent ordering the policy, and the agency making the request will pay the 
premium and collect from the insured; that defendant never did bill her for a 
policy before the same was delivered; that by reference to the schedule of charges 
the amount of the premium is readily ascertainable, and that it was not the prac- 
tice of insurance agencies to haggle back and forth about the amount of prem- 
iums, the amount of which was always ascertained from the schedule: that the 
schedule is all the agent has to ga hy in determining the amount: that when a 
policy was ordered through the Burke Agency the premium was not demanded 
until the succeeding month, and that such custom had existed and been in force 
as long as the witness had been in business; that after the insurance was bound 
in June, 1927, she had no further conversations with the Burke Agency, was not 
notified that the insurance was canceled or that it would not be issued: and that 
she was never told that a signed application for the insurance was desired. 

Miss Blackmore, as a witness for defendant, testified that she was the office 
manager of the Burke Agency; that the only person she dealt with was the wit- 
ness Miss Hecht; that the several letters were read by her over the telephone to 
Miss Hecht; that she did not remember telling her anything about issuing the 
policy; that she did not have authority to write the policy; that when she had 
extended credit to the Townley Culbertson Agency nothing would be said about 
the amount of the premium, but when a policy was issued she would bill the latter 
agency for the premium; that she did not put a binder of $3,000 on the property; 
that she did not require a signed application; that on the morning after the fire 
Miss Hecht informed her thereof. She said: 

“QO. Isn’t it true that in that loss report you signified that the $3,000.00 of 
household goods insurance was bound? <A. I said it was a binder, I reported the 
fire under a binder. 
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“Q. But at any rate, the loss report shows the loss as bound as of June 21, 
1927. A. Yes.” 

The loss report was introduced, and the recitations therein are as stated by 
the witness. 

The witness further stated that a binder slip is seldom used; that as between 
agencies the practice is to bind verbally; that in farm business a written application 
is required, but that she did not ask for a written application from plaintiff. 

The defendant is a corporation foreign to Missouri, was licensed in Missouri 
for the transaction of its business, and had, by proper instrument, constituted Harry 
A. Burke of Kansas City, Mo., its agent for the transaction of 
ness of insurance in this state. 

The assignments of error are: (1) That the court erred refusing to find 
the issues and render judgment in favor of defendant; (2) that the court erred at 
the close of all the evidence in refusing the peremptory instruction requested by 
defendant; (3) that the court erred in giving plaintiff's instruction A; (4) that 
the court erred in the admission of testimony; and (5) that the court erred in ad- 
mitting proof of custom. 

\ssignments 1 and 2 present the same question and will be treated together. 

[1] These assignments raise the questions as to whether plaintiff made proof 


of the making of the oral contract of insurance alleged by him. It is well settled 
that an oral contract of insurance is valid. 


This court has said: 

‘There are five elements necessary to constitute such a contract; First, the 
subject matter; second, the risk insured against; third, the amount: fourth, the 
duration of the risk; and fifth, the premium. It is not essential that all of these 
elements of the contract be expressly agreed upon if the intention of the parties 
to the contract in these particulars can be gathered from the circumstances of the 
case. An oral contract of insurance is binding, although the premium is not to be 
paid at the time of its consummation if credit is given.” Murphy v. Company, 221 
Mo. App. 727, 285 S. W. 772, 773. 

[2] Plaintiff’s evidence tends to show that the contract on his part was made 
by Miss Hecht and on defendant’s part by Miss Blackmore; that all of the neces- 
sary elements of an oral contract of insurance were presented, that is to say, there 
is substantial evidence showing the location and kind of property to be insured, 
the character of the risk, the amount, $3,000, and duration, a period of three years, 

| There is no showing that the amount 


its authorized busi- 


and that defendant “hound” the insurance. 
of the premium was mentioned, but there was a showing that the amount of the 
premium is fixed by law or the rules of the insurance department 


t. and was, there- 
fore, not a matter to be specially agreed upon by the parties. It is clear it was the 


ntention of the parties to contract for insurance for a period of three years upon 

ntiff’s household goods and that the agency represented by Miss Hecht would 
pay 5 te premium. ‘There is substantial evidence that the manager of the Burke 
\gency stated that $3,000 would be “bound right away.” The subject under dis- 
cussion was insurance on plaintiff's household goods. The correspondence, as well 
as the ‘phone talks between the respective agents, related to that subject and to the 
question of defendant granting insurance. It is significant that after the 


reported to the Burke Agency, that agency, through its manager, 
loss of the 


fire was 
sent a proof of 
household goods to defendant’s office in a foreign state, in which it is 
recited that the name of the assured is W. N. Robinson; amount, $3,000; bound, 6— 
21, 1927; probable amount of entire loss, $3,000; locations of the risk, on lands in 
“ass county, Mo.; date of fire, July 11, 1927. This report was made upon a blank 
evidently furnished by defendant and which contained instructions to fill the same 
mmediately and mail to the company at its office in New York City. 

[3] Appellant’s argument that the Burke Agency did not have authority to 
make an oral contract of insurance overlooks or ignores section 6315, Rev. St. 
1919. That statute has been construed and discussed in the Murphy Case, supra, 
and also in the case of McNabb v. Niagara Fire Insurance Co: (Mo. App.) 22 
S.\V.(2d) 364, and needs no further consideration at this time. 


sin 





_ The next assignment is that the court erred in giving plaintiff’s instruction A. 
T instruction is as follows: 


“lt 
1 


you find and believe from the evidence that the Burke Agency from De- 
1925, to and including July 11, 1927, was the duly licensed resident agent 
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of the defendant and during said time was authorized by defendant to and did sign 
and deliver farm policies for the defendant, and if you further find that under 
the terms of said policies the same were valid only when signed by said Burke 
Agency, and if you further find that defendant wrote and transmitted to the Burke 
Agency the letter offered in evidence, dated June 18, 1927, then you are instructed 
that under the law said Burke Agency was duly authorized to make and enter into 
a valid oral insurance contract with plaintiff in behalf of the defendant on the 
terms in said letter mentioned. 

“If you find that all the facts set forth in Paragraph 1 hereof are true, 
then, even if you find that the defendant had some limitation upon the authority of 
the said Burke Agency, yet, if you also find that the piaintiff and his agent had no 
knowledge of such limitation, if any, then you are instructed that such limitation of 
authority, if any, is no defense to an oral insurance contract, if any, made by such 
Burke Agency within the scope of its apparent authority.” 

This instruction is assailed upon the theory that it withdrew from the con- 
sideration of the jury the question of fact as to whether the plaintiff’s application, 
as shown in the correspondence, and the testimony of defendant’s agent, were to 
be forwarded to the company for approval; that the instruction in effect told the 
jury that even though plaintiff knew his proposal or application had been referred 
to the Chicago office, such fact would not avail as a defense; that the instruction 
told the jury that if the Burke Agency received the letter of June 18th, then, as a 
matter of law, it was authorized to enter into a valid contract of insurance. Again 
we say, the argument thus advanced ignores section 6315. The defendant is a for- 
eign insurance company, had constituted the Burke Agency its agent to transact 
its Missouri business; that appointment was made pursuant to the laws of this 
state governing the situation. Under the terms of said section 6315 the defendant 
could lawfully make a contract of insurance in Missouri only by lawfully consti- 
tuted and licensed resident agents. 

The Burke Agency had authority to make an oral contract of insurance. Prich- 
ard v. Connecticut Fire Insurance Co. (Mo. App.) 203 S. W. 223; Devore v. 
Franklin Fire Insurance Co. (Mo. App.) 25 S.W.(2d) 131, 132. 

[4] The statement in the letter of June 18th that a policy would be issued and 
forwarded did not revoke that authority. Obviously, the instruction placed a 
greater burden on plaintiff than the law imposes. 

[5-7] Error is assigned to the action of the court in admitting proof that it 
was the custom between the two insurance agencies to extend credit to the one or- 
dering insurance. Payment of the premium was not demanded at the time the in- 
surance was “bound,” which fact necessarily implies the insurer intended to and 
did extend credit. Proof of custom, if necessary, was proper. Huggins v. Peo- 
ple’s Insurance Co., 41 Mo. App. 530, 545; Worth v. German Insurance Co., 64 Mo. 
App. 538, 589. For the same reason it was not necessary that the amount of the 
premium be mentioned, and, further, the amount thereof was fixed by the schedule 
on file in the office of the superintendent of insurance. 

“It is not essential that all of these elements of the contract be expressly agreed 
upon if the intention of the parties to the contract in these particulars can be 
gathered from the circumstances of the case.” Murphy Case, supra. 

The record is free of error prejudicial to defendant, and the judgment should 
be, and is, affirmed. The Commissioner so recommends. 

30YER, C., concurs. 

Per Curiam. 

The foregoing opinion by Campbell, C., is hereby adopted as the opinion of the 
court. The judgment is affirmed. 

All concur, except Trimble, P. J., absent. 


AMERICAN PACKING CO. vy. MILWAUKEE MECHANICS’ INS. CO. 
No. 21416. 
St. Louis Court of Appeals. Missouri. March 3, 1931. 
35 Southwestern Reporter (2d) 956. 

3. INSURANCE. 

Whether insurer waived tornado policy provision requiring insurer’s con- 
sent to assignment of policy on sale of insured property held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 
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5. INSURANCE. 

Evidence of unpleaded general custom to waive tornado policy provision 
requiring company’s consent to assignment of policy held properly excluded. 

(For other cases, see Insurance, Dec. Dig. 645[3].) 

Appeal from St. Louis Circuit Court; O'Neill Ryan, Judge. 

“Not to be officially published.” 

Action by the American Packing Company against the Milwaukee Mechan- 

Insurance Company, Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Henry H. Oberschelp, of St. Louis, for appellant. 

Frank Coffman, of St. Louis, for respondent. 

Ham, P. J. 

This is an appeal from a verdict and judgment in favor of defendant upon 
a tornado insurance policy. 

The policy was issued by defendant July 6, 1924, to George E. and Birdie 
Kehr, his wife, for $2,800 upon buildings at 3831 and 3833 Lucky street, in St. 
Louis. 

The petition, after setting forth the issuance of the policy, alleged that in 
August, 1927, the said George E. and Birdie Kehr, his wife, sold, transferred, 
and conveyed said real estate to plaintiff, and in connection therewith assigned 
said insurance policy, and thereby plaintiff became the absolute owner in fee 
simple of said real estate and said insurance policy; that defendant consented 
to the assignment of said policy and recognized and acknowledged plaintiff as 
being such owner of said real estate and having all interest of insured in said 
policy. 

The petition then alleged that on September 29, 1927, while plaintiff was 
thus the absolute owner in fee simple thereof, said buildings, insured as afore- 
said, were directly damaged and destroyed by the tornado, windstorm, and cy- 
clone which devastated so much of St. Louis and said direct damage and loss 
was far in excess of the sum stated in said insurance policy. Thereupon defend- 
ant entered into negotiations with plaintiff as the owner of said insured property 
covered by said insurance, and entitled to all the rights and interests of the in- 
sured, and made an agreement with plaintiff for ascertaining and determining 
said damage and loss and caused plaintiff to go to, and plaintiff did go to, great 
expense, trouble, and time in preparation for and making proof of said damage 
and loss which, when finished, it delivered to defendant; that on December 
23, 1927, defendant rejected the same and refused to pay anything whatever, 
claiming as its only reason that it had not consented to any assignment of said 
policy. That plaintiff had performed and complied with all the terms, stipula- 
tions, and requirements of said policy. 

The answer admitted the execution of the policy of insurance to George E. 
and Birdie Kehr, but denied that it ever issued a policy of insurance on the 
property to the plaintiff herein, and denied that it ever consented to any as- 
signment of the policy either to the plaintiff or any one else, and denied that 
it ever recognized or acknowledged the plaintiff as having all the interest of 
the said George E. and Birdie Kehr in said policy. 

The answer then alleged all of the facts concerning the issuance of the 
policy to George E. and Birdie Kehr, and alleged that by the terms thereof 
same could not be assigned without the written consent of the defendant in- 
dorsed thereon, and that by the terms of the policy it was provided that, if, 
during the term the same was in force, the interest in said property of said 
George E. and Birdie Kehr should cease and determine, then said policy should 
abate and all obligations thereunder cease, and said policy be canceled and of 
no further effect; that it is informed and believes, and so states the fact to be, 
that in August, 1927, said George E. and Birdie Kehr did sell and transfer said 
real estate, at which time their interest in said property ceased and determined, 
and, therefore, said policy, by reason of its terms, became void and of no effect, 
and that defendant became relieved of any further obligations or liability there- 
under; that the conveyance of the interest of said George E. and Birdie Kehr 
and their failure to assign said policy was an abandonment thereof by them on 
the date of said transfer; that, if said policy was assigned at the time of mak- 
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ing said transfer, then the terms thereof were violated, in that said George 
E. and Birdie Kehr failed to notify this defendant that said property was sold 
and their interest therein had been conveyed; that said policy is void and of 
no effect from and after the date of said transfer, and by reason of the abandon- 
ment of said contract and cancellation thereof because of the violation of its 
terms, as aforesaid, there is due the said George E. and Birdie Kehr the un- 
earned premium thereon from the date of said transfer until the end of said 
term. The answer then pleads why it cannot make tender of the amount 
thereof, but which it avers it is willing to do when it shall be advised of the 
proper amount due them. 

The reply was a general denial. 

The plaintiff in support of its case introduced in evidence the policy of in- 
surance issued to George E. Kehr and Birdie Kehr, his wife, insuring against 
loss or damage by tornado, windstorm, or cyclone for the term of five years 
from July 6, 1924, for an amount not exceeding $2,800, the property at 3831 and 
3833 Lucky street, in St. Louis, on which appeared “Assignment of interest by 
insured” in the usual form of such assignments, dated “8—22—27,” and signed 
by George E. Kehr and Birdie Kehr. 

The plaintiff also introduced in evidence a nonwaiver agreement, as follows: 

“Non-Waiver Agreement 

“It is hereby mutually stipulated and agreed that any action taken by the 
Insurance Company, or Companies, signing this agreement in ascertaining the 
amount of loss and damage which occurred September 29, 1927, to property 
located at 3831—33 Lucky Street, St. Louis, Missouri, and in investigating the 
cause thereof, shall not waive or invalidate any of the conditions of the policies 
of Insurance, and shall not waive or invalidate any rights whatever of any party 
to this agreement. 

“In the event of the failure of the parties hereto to agree as to the amount 
of said loss and damage, the question of the amount thereof shall be determined 
by the appraisal, as provided in the conditions of the policies of Insurance. 

“Notice is hereby given and accepted, and it is hereby mutually understood 
and agreed, that no representative of any Insurance Company signing this agree- 
ment has power or authority to waive any of the conditions of their respective 
policies, unless such waiver be specifically made in writing. 

“The sole object and intent of this agreement is to provide for the deter- 
mination of the amount of said loss and damage, and an investigation of the 
cause thereof, without regard to the liability of said Insurance Companies, and 
to preserve all the rights of all the parties hereto. 

“Witness our hands in duplicate, this day of November, 1927. 

“American Packing Company 

“By Eugene F. Olszewski, Secy-Treas. 

“Milwaukee Mechanics Insurance Co. 

“By Chas. A. Proudfit, State Agent.” 

Plaintiff also introduced in evidence a letter dated December 23, 1927, as 
follows: 

“Recently we received your alleged proof of loss under the above policy. 
We note this proof of loss is executed by the American Packing Company, 
while the assured under our policy is Geo. E. and Birdie Kehr. : 

If Geo. E. and Birdie Kehr parted with title to these premises prior to 
September 29th, our policy is void, as we had no knowledge of the sale of this 
property, nor had consent been given to the assignment of our policy, and this 
policy should be returned to the company and return premium be computed and 
refunded from the date our liability ceased, provided Geo. E. and Birdie Kehr 
no longer have title to this property. 

“Vours very truly, Z 
“Chas A. Proudfit, State Agent. 
“Alleged proofs of loss enclosed and rejected.” 


Charles W. Honegger, vice president of the plaintiff company, testified to 
the purchase by his company of the property covered by the policy; that plain- 
tiff paid the Kehrs the unexpired premium on the policy; that the property 
was destroyed by the tornado in September, 1927, and was a total loss: that the 
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oss exceeded the amount of the insurance of $2,800; that the plaintiff notified 
defendant of the loss, and after the signing of the nonwaiver agreement the 
plaintiff proceeded to get bids from builders and had architects give estimates, 
and it prepared proofs of loss; that he could not say offhand how much expense 
plaintiff went to, but he knew it was better than $500; that naturally, they 


1 


thought, when they entered into the nonwaiver agreement with the insurance 
company, that they were insured or the insurance company would not enter into 
such agreement with plaintiff. On cross-examination he testified that he thought 
they had insurance, not only because of the execution of the nonwaiver agree- 
ment, but because they had the policy and got a bill from the real estate man 
showing they were charged up with the unexpired term of insurance, and paid 
it; that the defendant did not deny liability for three months; that he did not 
have the statement showing the payment of the unearned premium because he 
did not think it was necessary; that they employed an architect by the name 
of Koerner, but he could not say how much was paid to him, because the bill 
was for a lump sum and included other buildings that were wrecked; that he 
did not have with him the check which paid this account, nor did he have the 
check with him with which the bricklayer contractor was paid; that he could 
not say what was paid the contractor or architect, because there were about 
ten buildings that were destroyed in that tornado and the contractor and archi- 
tect did all the work; that he did not observe the provision in the blank pro- 
viding for the consent of the company to the assignment; that he did not ask 
the defendant to consent to the assignment because he did not think it was 
necessary and did not care anything about the consent. 

On redirect examination he stated that he thought the real estate man at- 
tended to the assignment and witness did not think it necessary for the com- 
pany to consent to the assignment of the tornado policy because tornado and 
fire insurance are altogether different, because in fire insurance the human ele- 
ment enters into it. 

This was all of the evidence introduced in the case. 

[1, 3] The plaintiff’s first contention is that upon this state of the record 
the court ought to have given one of the two requests it made for a peremptory 
nstruction to find for the plaintiff. It docs not appear which of those instruc- 
tions the plaintiff is insisting on here but we think this makes no difference, 
because neither of them ought to have been given. 

While some of the evidence is of a documentary character, the testimony 
as to the payment made to the Kehrs, and the value of the property, is oral, 
as is also the testimony with reference to the expenditures made by the plain- 
tiff in securing the data for making its proofs of loss. The rule seems to be 
that, when evidence is given in support of an issue (where such evidence is 
not of a character which requires the interpretation of the court), it should 
rhe aie ee = contradictory evidence be given. 

Y, s said, mu e credibility of witnesses and the weight 
to be given to their evidence, and a court, when it undertakes to pass upon the 
sufficiency of such evidence to prove a given fact, usurps the province of the 
jury. Wolff v. Campbell, 110, Mo. 120, 19 S. W. 622; Cleveland & A. Mineral 
Land Co. v. Ross, 135 Mo. loc. cit. 107, 36 S. W. 216: Gordon y. Burris, 141 Mo. 
loc. cit. 614, 43 S. W. 642; Ford v. Dyer, 148 Mo. loc. cit. 541, 49 S. W. 1091: 
Dalton v. Poplar Bluff, 173 Mo. loc. cit. 46, 72 S. W. 1068. 

The court did not err, therefore, in refusing the peremptory instructions 
requested. 7 

[4] Plaintiff also contends that the court erred in giving defendant's in- 
structions 2 and 3. 

The court gave the jury instruction No. 1 requested by the plaintiff which 
told the jury that, if they believed and found that the policy was issued as al- 
leged, and that George E. and Birdie Kehr sold and transferred said real 

ite to plaintiff, and in connection therewith assigned said policy to plaintiff, 
that said property was damaged and destroyed by tornado, and that plaintiff 
notified defendant of said damage and loss, and “that thereupon plaintiff and 
defendant executed the instrument introduced in evidence called Plaintiff's 
Exhibit No. 2 (Non-Waiver Agreement) and that plaintiff relied thereon and in 
consequence thereof plaintiff thereafter went to expense and trouble and time 
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in preparation for and making proof of said damage and loss, and delivered 
said proof of loss to defendant, and thereafter defendant refused to pay, then 
your verdict shall be for plaintiff.” 

Defendant's instructions Nos. 2 and 3. complained of, in effect told the 
jury that, if George E. and Birdie Kehr disposed of their interest in the property 
insured and had no interest therein at the time of the destruction of the property, 
and defendant had no notice of such transfer, and did not consent to the as- 
signment of said policy, then that the plaintiff cannot recover, and your ver- 
dict must be for the defendant “unless you find the facts to be as set forth 
in instruction No. 1.” Each of the instructions 2 and 3 contain this reserva- 
tion concerning the facts set forth in instruction No. 1 given at the request of 
the plaintiff, and therefore the plaintiff was given the benefit of a submission to 
the jury of the question of a waiver of the provision of the policy requiring 
the consent of the company to such assignment, irrespective of the question as 
to whether such provision of the policy could be waived after loss or not. 

[5] Plaintiff next contends that it should have been allowed to introduce 
evidence of a general custom waiving the provision for consent of the insurance 
company to assignment of the policy. It will be observed, however. that no 
such custom is pleaded by the plaintiff, and therefore evidence thereof was not 
admissible. Mendenhall v. Sherman, 193 Mo. App. loc. cit. 687, 187 S. W. 271; 
Porterfield vy. American Surety Co., 201 Mo. App. loc. cit. 17, 210 S. W. 119. 

[6, 7] Plaintiff also complains of the court’s ruling upon its objection to 
certain evidence sought to be elicited from its witness. The question was asked 
the witness. “Now, when you bought this property, what did you buy it for? 
What was the purpose of it?” Attorney for plaintiff stated, “I object to that.” 
This objection was too general (Ertle v. Wagoner Electric Mfg. Co. [Mo. App.] 
238 S. W. 577, loc. cit. 578; Johnson vy. Kansas City Rys. Co. [Mo. App.] 233 
S. W. 942, loc. cit. 943; Steffens v. Fisher, 161 Mo. App. 390, 143 S. W. 1101; 
People’s Bank vy. Scalzo, 127 Mo. loc. cit. 185, 29 S. W. 1032), but, even if the 
objection was good, on the theory that such evidence was not admissible for 
any purpose (Buffum v. Woolworth Co., 221 Mo. App. loc. cit. 352, 273 S. W. 
176; McGinness v. K. C. West. Ry. Co., 195 Mo. App. loc. cit. 393, 192 S. W 
115), yet, in view of the answers of the witness to that question to the effect 
that plaintiff bought the property because it thought it was cheap, we do not 
see that the ruling would warrant a reversal, even if erroneous. It is true that 
thereafter the attorney for defendant asked the witness whether at the time 
of purchase plaintiff intended to wreck the building, but no objection was made 
to this question, and the witness answered in the negative, with the statement 
that it was a good investment for the time being; that plaintiff has property 
around there that it will not probably want to use for fifteen years from now 

[8] Holding the view that the case was one properly submitted to the 
jury, it is not our province to review the correctness of the findings of that 
body. 

Finding no errors, the judgment of the circuit court must be, and the same 
is hereby, affirmed. 

Becker and Nipper, JJ., concur. 


STUDLEY BOX & LUMBER CO. v. NATIONAL FIRE INS. CO. 
SAME v. AMERICAN INS. CO. 
SAME v. ROYAL INS. CO. 
Supreme Court of New Hampshire. Strafford. April 7, 1931. 
154 Atlantic Reporter 337. 
1. INSURANCE. 
Policies held to cover interruption of business as whole by fire, regardless 
of part conducted in or with property burned. 

The policies, after describing the insurance as “Business Interrup- 
tion Indemnity (Use and Occupancy),” provided that companies issuing 
them should be liable for actual loss, consisting of net profits prevented, 
expenses continuing during suspension of business, and expenses neces- 
sarily incurred in reducing loss, if described building and contents were 
destroyed or damaged by fire. 

(For other cases, see Insurance, Dec. Dig. § 157.) 
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2. INSURANCE. a ore i ‘ , ‘ sa 

Description of insured’s principal buildings, in business interruption policies 
1eld not exclusive of other structures used in business. 

(For other cases, see Insurance, Dec. Dig. § 163[1].) 

4. INSURANCE. ; 4 ane 

Insurers, attaching to policies notes stating that directions that descriptions 
shall clearly indicate insured’s buildings might be deleted, cannot complain of 
clarification of inaccurate description by showing property intended. 

(For other cases, see Insurance, Dec. Dig. § 163[%].) 

5. INSURANCE. - 

Clauses regarding sprinkler system held not to show conclusively that policies 
covered only suspension of business because of fire damage to buildings so 
equipped. 

(For other cases, see Insurance, Dec. Dig. § 163[1].) 

6. INSURANCE. ; 

Probable meaning of complicated partial suspension clause in business inter- 
ruption policy to reasonable man in insured’s place determines its effect. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

7. INSURANCE. 

Policy provisions, limiting insurers’ per diem liability during partial sus- 
pension of business because of fire, held inapplicable to expenses incurred in re- 
ducing loss. 

The policies provided that insurers should be liable for actual loss, 
consisting of net profits prevented, continuing expenses, and expenses 
necessarily incurred in reducing loss, and that per diem liability during 
partial suspension should be limited to actual loss, not exceeding that pro- 
portion of such liability that would have been incurred by total sus- 
pension which actual per diem loss during partial suspension bears to 
that which would have been sustained by total suspension. 

(For other cases, see Insurance, Dec. Dig. § 506.) 

Transferred from Superior Court, Strafford County; Young, Judge. 

Actions by the Studley Box & Lumber Company against the National Fire 
Insurance Company, the American Insurance Company, and the Royal Insur- 
ance Company, respectively. Transferred on plaintiff's exception to 
against it. 

Exception sustained. 


a ruling 


Actions on policies giving the plaintiff business indemnity insurance. The 
policies, after describing the insurance as “Business Interruption Indemnity (Use 
and Occupancy Insurance),” contains these conditions: : 

‘* * * Tf the building situate at the foot of Silver street, * * * 
Rochester, * * * and occupied as Box shook factory and dressing mill and/or 
machinery and/or equipment and/or stock contained therein be destroved or 
damaged by fire * * * so as to necessitate a total or partial suspension of 
business, this Company shall be liable * * * for the actual loss sustained 
consisting of net profits on the business which is thereby prevented, such fixed 
charges and expenses * * * as must * * * continue during a total or 
partial suspension of business, and such expenses as are necessarily incurred for 
the purpose of reducing the loss * * * for * * * such * * * time as 
shall be required * * * to rebuild, repair or replace such part of said build- 
ing and machinery and equipment * * * as may he destroyed or damaged, 
* * * subject to the following conditions: * * * 

“Total Suspension: The per diem liability * * * during * * * total 
suspension of business of all the properties described herein shall be limited to 
the ‘Actual Loss Sustained,’ not exceeding 1/300th of the amount of this policy 
for each business day of such suspension, due consideration being given to the 
experience of the business before the fire and the probable experience thereafter. 

“Partial Suspension: The per diem liability * * * during * * * a par- 
tial suspension of business shall be limited to the ‘Actual Loss Sustained, not 
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exceeding that proportion of the per diem liability that would have been incurred 
by a total suspension of business which the actual per diem loss sustained, dur- 
ing * * * such partial suspension, bears to the per diem loss which would 
have been sustained by a total suspension of business, for the same time, of 
all properties described herein. * * *” 

The policies also contained a condition that the sprinkler system installed should 
be maintained and not changed, as they were written at a rate “based on the protec- 
tion of the premises” by the system. 

Some notes were attached to each policy, prefaced with the statement that 
they were not a part of the policy and might be removed if desired. By one 
note “the description should clearly indicate the buildings, the use and occupancy 
of which it is intended to cover.” By another note, if “the plant” operated daily, 
the per diem allowance in the total suspension clause was to be 1/365 instead 
of 1/300. 

The plaintiff's premises lay between Western avenue and a railroad. Highway 
access was by Silver street, which ran from their northerly end, and which there 
connected with a roadway extending southerly through the premises and thence 
easterly to Western avenue. Between the southerly end of Silver street and the 
railroad were three buildings comprising the dressing mill, and southerly of this 
mill, and between the roadway and the railroad, was the shook factory. About 
150 feet farther to the south and across a brook was a barn used for stabling 
horses and jor storage. Other buildings, including a garage, shavings house, and 
office buildings, were in the part of the yard east of the roadway and north of 
the brook. A sawmill stood near the intersection of Western avenue and the 
roadway, and there was a barn on the avenue. 

In a fire the stable and some of the horses in it were burned. The horses 
were used in the operation of the plant, and were found to be an equipment of 
the stable. Incidental to the fire loss were certain expenses. They included a 
charge of the excess cost of hiring horses over owning some until a purchase 
could be made, labor in clearing the roadway and the barn on Western avenue 
in which horses might be stabled, and the expense of sawing lumber by other 
parties and made necessary because of shutting down the plaintiff's own sawmill 
so that the help might do the work of clearing the roadway and barn. 

The court ruled that the policies did not cover the loss, but held the plaintiff 
entitled to recover for any of the items of incidental loss if they could be con- 
sidered as a loss the policies covered. Transferred on the plaintiff’s exception 
to the ruling against it. 

Cooper & Hall and G. S. Hall, all of Rochester, for plaintiff. 

Warner, Stackpole, Bradlee & Cabot, of Boston, Mass., and Conrad E. Snow, 
of Rochester (G. B. Rowell, of Boston, Mass., of counsel), for defendants. 

ALLEN, J. 

The cases present two points of construction of the policies. One relates to 
the coverage of the insurance and one to its amount. 

[1] As to the coverage, the insurance differs from ordinary fire insurance 
Insurance against loss by fire of some part of the value of the property is not 
given. The policies insure against consequential loss to the insured’s business 
carried on in the property destroyed or damaged by the fire. The insurance is 
indifferently designated as of business indemnity or of use and occupancy. But 
only actual loss is contemplated. 

In ordinary fire insurance policies the different items of the property insured 
are separtely valued, although they may form a collective group of structures and 
contents devoted to a single enterprise. In business indemnity’ insurance its 
object may not be accomplished by such an apportionment of the entire insurance. 
The business as a whole is protected. It is plainly impossible to assign to each 
unit of the group which makes up the plant the amount of business loss which 
its destruction or damage would occasion. The business being conducted as a 
whole, a fire loss on any of the units of the plant affects the business in its 
entirety and not merely the particular part of it carried on in such unit. The 
units are mutually dependent, and, if one fails, the others ordinarily suffer. If it 
is conceivable that a business loss resulting from fire damage to a particular unit 
might be definitely ascribed to it in amount and without effect on the part of the 
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business conducted in the rest of the plant, the policy would be expected to 
provide for it. Without evidence to the contrary, the object of the policies 1s 
clear to insure against loss from the interruption of the business as a_ whole, 
whatever part of it may be conducted in or with the property which suffers from 
the fire. While loss of a certain kind by fire is insured against, the nature of 
the loss is such that it is not important in this respect what part of the property 
sustains loss. 

2, 3] The description of the property in the policies here considered is of 
the principal structures in which the business was done and their contents. But, 
with the object of the insurance in mind, the description is not exclusive of other 
structures, with their contents, used in and appurtenant to the business. The 
office and other buildings east of the roadway and north of the brook, under- 
stood to be conceded as a part of the plant within the coverage, are no more a 
part of it than the building burned. The separation by the brook did not separate 
it from its standing as a related parcel which was drawn by the business into the 
integrated plant. 

The description, if it sacrifices accuracy by brevity, yet expresses what the 
parties had in mind. In the light of the situation, reference to the structures of 
major importance is inclusive of those of a minor or incidental character. It is 
not a violence to language, and does not reform the policies thus to construe them. 
The rules that a deed bounding land on a highway presumptively conveys title to 
the center of the highway and that a conveyance of property includes all of its 
appurtenances without reference to them, may be suggested as parallel instances 
of a construction giving effect to the intention of the parties by adding minor 
and incidental things. The intent is sufficiently expressed. The defect of incom- 
pleteness does not establish a deficiency of the instrument in such expression, 
when the context viewed with consideration of the competent parol evidence sup- 
plies the omission. Inadequacy and inaccuracy are not the same when the instru- 
ment and other available evidence show the inaccuracy. 

[4] Taking the insurers at their own word in the note saying that the direc- 
tion that the description should clearly indicate the buildings was no part of the 
policy and might be deleted, the fair meaning is that an inaccurate description 
might be translated into an accurate one if it was shown what property the 
description was intended to refer to. By the implication of their own statement a 
clear description was not insisted upon, and their claim now made of a right to a 
construction of literal exactness is inconsistent with their own rule of construction. 
They may not fairly find fault with that which they have permitted. While the 
note was not in fact deleted, it was not a term of the policies, and it naturaily 
led the insured to understand that the direction might be disregarded without the 
formality of actual deletion. And in the reference in another note to the effect of 
operating “the plant” daily is an implication that the language of partial descrip- 
tion was the insurer’s way of describing the whole. 

[5] The clause reciting a special premium rate for the insurance because of 
the installation of a sprinkler system and requiring its maintenance, is incon- 
clusive in showing the coverage. It may he assumed that the buildings mentioned 
in the policies contained such installation while the barn did not. But, so far 
as appears, the rate was not apportioned, and it depended upon the absence of 
the system in the barn as a factor in its computation as well as on the supply 
of the system in the buildings where it was installed. All that can be said is that 
the equipment in some of the buildings gave a lower rate for the entire insur- 
ance than would have been the case without it. 

[6, 7] Regarding the amount of recovery, the loss secured by the policies 
was spread over a number of days. Its daily amount did not exceed the per diem 
allowance the policies gave. But the fire caused only a partial suspension of 
business, and it is argued that, because the policies give only an allowance of 
loss incurred under such a suspension equal to the proportion of the loss to the 
loss under a total suspension, the plaintiff may recover only that proportion, and 
must show what the total suspension loss would have been to entitle it to recover 
anything. 


If it be conceded that the policies are capable of such a construction, the in- 
sured probably had no such understanding. What the complicated language of the 
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partial suspension clause, coming from the insurers, probably meant to a rea- 
sonable man in the insured’s place, determines its effect. Watson v. Insurance 
Co., 83 N. H. 200, 202, 140 A. 169. 

The ordinary man, having such a policy and knowing that he was insured 
for loss in partial as well as total suspension, would expect the loss to be a 
matter of practical and reasonable computation. If on reading the partial suspen- 
sion clause he found its meaning so obscure as to make it doubtful how the 
loss was to be ascertained, he would give it study to reach a conclusion. In 
this he would have the right to understand that the clause was not meant to 
operate so greatly to his disadvantage as to tend to defeat the protection for which 
he negotiated unless it could fairly be given no other meaning. 

Realizing that one element insured was loss of profits, he would appreciate that 
in a partial suspension he would be entitled only to the proportion such loss 
bore to their loss under a total suspension. But, as to expenses incurred incident 
to the fire and to reduce the loss, he would expect full indemnity up to the 
general per diem limit, whether the suspension were total or partial. Such 
a conclusion would be reasonable because of the provision at the end of 
the clause for consideration of past and probable future experience. This 
provision at least is clear to show that loss of profits was contemplated 
as an item of treatment by the clause. And it is fairly clear that it is 
the only item. To apportion the expenses when the suspension is partial 
would be a severe and unnatural reduction of the general insurance contemplated. 
And no reasonable method of computing the proportion is perceived. The esti- 
mate would seem to be wholly arbitrary. When the suspension is partial, there 
is no way of telling what the expenses would be if it were total. Their amount 
would be conjectural. Nor may a partial suspension be fairly estimated as a 
definite part of a total suspension. The terms involved of the number of help 
affected, the part of the plant shut down, and the reduction of volume of busi- 
ness, are so interwoven, that any formula would have no trustworthy value even 
of approximate certainty. And such expenses would bear no relation to the ex- 
perience of the business as a profitable or losing venture. 

This view appears to accord with the decision in Firemen’s Insurance Co. v. 
Lasker (C. C. A.) 18F.(2d) 375. As to loss of profits it allowed only such part 
as was the proportion of them to their amount under a total suspension. But 
as to expenses it allowed their full amount. There were a number of policies, 
and recovery upon the one in suit was given for its part of the entire insurance. 

To construe the clause as the defendants claim would result in the unnatural 
situation of imposing a possible duty on the insured to defeat himself. The 
policies require the insured to use due diligence to reduce the loss. If the fire 
caused a total suspension, the insured would recovr for all the expense of the 
reduction up to the per diem limit. But if by due diligence he brought about 
a change from total to partial suspension, he would suffer in so doing if the 
expense of the partial suspension were to be reduced by applying the proportion 
as claimed. With the expense in total suspension allowed in full and the expense 
in partial suspension given allowance only in part, the incongruity of a require- 
ment for the insured to exercise diligence tending to deprive him of, instead of 
giving him, his insurance, is apparent. 

Except with reference to the loss of profits, the clause is insensible and 
meaningless. 

The plaintiff may recover according to its claim. 

Exception sustained. 

Snow, J., did not sit; the others concurred. 


BARILE v. WRIGHT. 
Court of Appeals of New York. March 24, 1931. 
175 Northeastern Reporter 351. 


2. INSURANCE. 

Evidence held to support finding that husband of mortgagee in procuring in- 
surance for benefit of both mortgagee and mortgagor acted as mortgagor’s agent 
and therefore was required to exercise reasonable diligence. 

(For other cases, see Insurance, Dec. Dig. § 103.) 
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3. INSURANCE. 
Where policy was invalid as to insured but good as to mortgagee, insurer 
upon settling with mortgagee became subrogated to an interest in the mortgage. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

5. INSURANCE. 

Mortgagee’s husband, undertaking to take out insurance for mortgagor and 
taking out policy void because of other insurance, was liable to mortgagor for 
amount of face of policy. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by Mary Barile against Reuben W. Wright. From a judgment of 
the Appellate Division (231 App. Div. 788, 245 N. Y. S. 899), reversing by a 
divided court a judgment of the Trial Term, entered on the verdict of a jury 
in favor of the plaintiff, and dismissing the complaint, plaintiff appeals. 

Judgment of the Appellate Division reversed, and judgment of the Trial 
Term affirmed. 

Gerald A. Herrick, of Jamestown, for eppellant. 

Ray M. Stanley, of Buffalo, for respondent. 

Carpozo, C. J. 

Plaintiff, an inexperienced woman, unable to speak English, bought a farm 
from the defendant, giving back a purchase-money mortgage for $12,000, payable 
to defendant’s wife. In the mortgage was the usual clause (Real Property Law: 
Consol. Laws, c. 50, § 254, subd. 4) that the mortgagor would keep the buildings 
insured against loss by fire for the benefit of the mortgagee. One of the policies 
expired two years thereafter, and the defendant gave notice to:the plaintiff to 
renew it. She told him that she was unable to insure because she was without 
the needed money, to which he answered that in that event he would insure the 
buildings himself. This he promptly did. He took out a policy for $2,000 in the 
name of the plaintiff as the assured, with a standard mortgage clause appended 
to protect his wife, the mortgagee. The premium was $60. The defendant sent 
the plaintiff a bill for that amount. She reimbursed him for the outlay with 
the next installment of the interest. 

The policy, which was kept in the defendant’s custody, was voidable in its 
inception as between the insurer and the plaintiff. It was voidable because it 
contained a clause to the effect that the insurer would not be liable if there 
was any other policy covering the property insured. Such a policy there was, 
as the defendant well knew. With that knowledge he omitted to disclose the 
truth to the insurer, and to obtain the waiver or consent that would have made 
the new insurance valid. A year or more thereafter the dwelling was destroyed 
by fire. The insurer refused to recognize the policy as valid in so far as there 
was an apparent coverage of the interest of the owner. It made a settlement 
with the defendant, who was then the holder of the mortgage by succession to 
his wife, and took an assignment of an undivided interest in the mortgage pro- 
portioned to the payment. 

The plaintiff brings this action to recover damages from the defendant for 
his negligence in taking out a policy unavailing to protect her. Negligence there 
was, or so the triers of the facts might find, and negligence that was actionable 
if diligence was a duty. The defendant disputes the agency and so denies the 
duty. In his view he was acting, not as agent for the owner, but solely in his 
own behalf or in that of his wife, the mortgagee, to give protection to the 
mortgage lien. The trial judge left the quality of the relation to be determined 
by the jury as an inference of fact in the light of all the circumstances. A judg- 
ment for the plaintiff was reversed by the Appellate Division (two justices dissent- 
ing), the majority of the court holding “that the record presents no evidence on 
which a finding can be based that defendant was acting as plaintiff's agent in 
procuring the insurance” 231 App. Div. 788, 245 N. Y. S. 


; 899. Upon an appea! 
by the owner, the case is here. 


{[1, 2] We think the record permits the inference that the defendant in 


procuring the insurance was acting as the plaintiff's agent, and was chargeable 
with a duty of reasonable diligence. The words of his promise may be insuffi- 
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cient to prove an agency if they are extracted from their setting. They wear 
another aspect in the light of the events that followed. The defendant did not 
take out a policy confined to his own interest, or to the interest of his wife, 
who was then the holder of the mortgage. Carpenter v. Providence Washington 
Ins. Co., 16 Pet. 495, 10 L. Ed. 1044; Leyden v. Lawrence, 79 N. J. Eq. 113, 
81 A. 121; Vance on Insurance (2d Ed.), p. 653. The policy that he procured 
was issued in the name of the plaintiff as the owner, loss payable to the mort- 
gagee to the extent of the mortgage lien. He thus assumed to act as agent for 
the owner in the procurement of the policy, and the owner ratified his act 
by reimbursing him for the payment of the premium and by making claim 
under the policy after suffering the loss. Vance on Insurance (2d Ed.) p. 655. 
In such circumstances the defendant is not relieved of liability because in so 
acting as an agent he was serving without pay. We do not need to inquire 
whether he would have been chargeable with damages if he had ignored his 
promise altogether and failed to take out any policy whatever. Mechem on 
Agency, vol. 1, § 1258. Cf. Siegel v. Spear & Co., 234 N. Y. 479, 138 N. E. 
414, 26 A. L. R. 1205. What happened was something different. He entered upon 
the business of his agency, took out the promised policy and exacted money from 
his principal to make him whole for his expense. He could not do these things 
in performance of the mandate, and win exemption thereafter if performance 
was remiss or ineffective. Isham v. Post, 141 N. Y. 100, 105, 106, 35 N. E. 1084, 23 
L. R. A. 90, 38 Am. St. Rep. 766; Marks v. Nambil Realty Co., 245 N. Y. 256, 
157 N. E. 129; Mechem on Agency, vol. 1, §§ 1258, 1283. 

[3-5] A question remains as to the measure of the damage. If the policy 
had been valid as between the insurer and the owner, the sum of $2,000, due 
from the insurer, would have been applied by the mortgagee in reduction of the 
mortgage, or paid over to the mortgagor for the restoration of the building 
(Real Property Law, § 254, subd. 4). The policy, however, was invalid as be- 
tween the insurer and the owner, though valid by force of the mortgage clause 
as between insurer and mortgagee. Goldstein v. National Liberty Ins. Company of 
America, 256 N. Y. 26, 175 N. E. 359; Hastings v. Westchester Fire Ins. Co., 
73 N. Y. 141. In consequence of this, the insurer, upon settling with the mort- 
gagee, became subrogated under a clause of the policy to an interest in the 
mortgage, and received an assignment of an undivided interest in proportion to 
the payment. Foster v. Van Reed, 70 N. Y. 19, 26 Am. Rep. 544. This does 
not mean, however, that the defendant was at liberty to keep the proceeds of the 
settlement as his own, and refuse to give the owner the benefit of the sum col- 
lected. The law would not permit him to do anything so unjust after paying 
for the policy with moneys furnished by the plaintiff and negligently failing to 
give her adequate protection. The situation would be different if the forfeiture 
of the policy were due to some fault of hers, and not to the wrong of her 
agent, the holder of the mortgage. Foster v. Van Reed, supra. There is no 
occasion to determine whether the mortgagee in such circumstances might keep 
the money for himself. See Real Property Law, § 254, subd. 4. Here, as we have 
seen, the present holder of the mortgage is also the delinquent agent. Upon the 
settlement with the insurer, his duty was to credit the collection on the undivided 
interest in the mortgage that continued to be his after the assignment to the 
company, or else to pay it over to the plaintiff for the restoration of the buiid- 
ing. Real Prop. Law, supra. If that duty had been discharged, the plaintiff would 
be as well off as if the policy were valid except to the extent of the difference 
between the fact of the policy ($2,000) and the amount received in settlement 
($1,650). Possibly the defendant would have been entitled to a charge that the 
difference ($350) was the limit of the damage. We do not go into that ques- 
tion, for the charge was not requested, and the point, if it be valid, was not 
saved by an exception. Our jurisdiction does not permit us to revise the quantum 
of the damages. At best, the point is technical, for in one form of action or 
another the defendant is liable to the plaintiff in an amount equal to the verdict. 
If he pays the policy in full as damages for negligence, he may not be charged 
with liability for money had and received, and compelled to pay again. Satis- 
faction of this judgment will work a full acquittance. 

A point is made that the plaintiff was to blame for the forfeiture of the 
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policy, in that she failed to furnish the insurer with timely proofs of loss. There 
was thus negligence, it is said, on her part, which neutralized the defendant’s 
negligence in respect of the form of the insurance. As to this a sufficient answer 
is that within the term of sixty days allowed by the policy for the presentation 
of the proofs, the plaintiff turned over to the defendant the business of collec- 
tion, and that the defendant professed thereafter to act in her behalf. We do not 
overlook the fact that the testimony as to the assumption of this duty is uncer- 
tain and at times conflicting. In view of the failure of the defendant to take 
the stand in his own defense, a jury, not unreasonably, resolved the doubt 
against him. 

The judgment of the Appellate Division should be reversed, and that of the 
Trial Term affirmed, with costs in the Appellate Division and in this court. 

Crane, Lehman, Kellogg, and O’Brien, JJ., concur. 

Pound and Hubbs, JJ., not sitting. 

Judgment accordingly. 


GOLDSTEIN v. NATIONAL LIBERTY INS. ‘CO. OF AMERICA et al. 
Court of Appeals of New York. March 24, 1931. 
175 Northeastern Reporter 359, 
INSURANCE. 

Fire policy containing standard mortgage clause, though void as to insured 
because of breach of warranty, field valid as to mortgagee from its inception. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Morris J. Goldstein against the National Liberty Insurance Com- 
pany of America and another. From an order of the Appellate Division (228 
App. Div. 833, 240 N. Y. S. 833), reversing on the law and the facts a judgment 
of the Trial Term (jury trial) dismissing the complaint upon the merits and 
granting a new trial (134 Misc. Rep. 90, 224 N. Y. S. 40), defendant named ap- 
peals. 

Affirmed. 

Louis S. Posner, Maurice Finkelstein, and Samuel Markle, all of New York 
City, for appellant. 

Frank C. Laughlin, Joseph W. Kirkpatrick, and Stewart W. Bowers, all of 
New York City, for respondent. 

Pounp, J. 


This is an action on a policy of fire insurance brought by plaintiff as mort- 
gazee under a standard mortgagee clause, of real property in Nassau county, to 
recover for a fire loss thereon. The title to the premises was in the individual 
“Abraham B. Schlow sky.” The insurance policy insured the corporation “A. B. 
Schlowsky, Inc.,” although the individual was the owner of the corporate stock. 
The buildings were described in the policy as “in course of construction.” The 
insurer defends on the ground of breach of warranty (1) in that the interest 
of the insured was other than that of unconditional and sole ownership, and (2) 
in that the buildings were not “in course of construction” in that construction 
work had been abandoned thereon for a period of five months before the policy 
was issued. The trial court dismissed the complaint on the ground that the 
defense of breach of warranty that the buildings were “in course of construc- 
tion” was established. 134 Misc. Rep. 90, 234 N. Y. S. 40. The Appellate Division 
reversed on the ground that “there were facts presented which required the sub- 
mission of the case to the jury.” 228 App. Div. 833, 240 N. Y. S. 883, 884. 

If we were to proceed on the theory that a policy of fire insurance, invalid 
in its inception as to the insured by reason of breach of warranty as to owner- 
ship and nature of occupancy, was invalid as to the mortgagee under the stand- 
ard mortgagee clause, we might find at least two questions of fact for the jury: 
(a) Is the corporation so completely an entity, apart from the individual owner 
of its stock, as to prevent a recovery on the policy by the individual who own 
all or substantially all the stock? (b) Were the buildings correctly described 
as “in course of construction” when construction had been suspended for a con- 
siderable period from lack of funds to continue the work? 
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3ut these questions fade out of the case if we hold as matter of law that 
the standard mortgagee clause creates an independent contract of insurance for 
the separate benefit of the mortgagee which is valid and enforceable in its in- 
ception and so continues until rendered invalid by a subsequent act or neglect of 
the mortgagee. 

The gradual evolution of the mortgagee’s rights may be traced in the re- 
ports. In Grosvenor y. Atlantic Fire Ins. Co., 17 N. Y. 391, it was held under 
the old clause reading “loss if any payable to X as his mortgage interest may 
appear,” that where a fire insurance policy names the owner of the property as 
the person insured and declares the damages in case of loss to be payable to 
another person therein named as mortgagee, the latter cannot recover in case of a 
breach of the conditions of the policy by the mortgagor. So when the insured 
had conveyed the property after the policy had been issued he had no insurable 
interest at the time of the fire and no claim for indemnity and the mortgagee 
stood in no better position. “The mortgagor must sustain a loss for which the 
insurers were liable, before the party appointed to receive the money would 
have a right to claim it.” Page 395 of 17 N. Y. 

The standard mortgagee clause is drawn more adequately to protect the 
mortgagee. It provides: 

“Loss or damage, if any, under this policy, shall be payable to M. J. Gold- 
stein as mortgagee, (or trustee) as interest may appear, and this insurance, as 
to the interest of the mortgagee (or trustee) only therein shall not be in- 
validated by any act or neglect of the mortgagor, or owner of the within 
described property, nor by any foreclosure or other proceedings or notice of sale 
relating to the property, nor by any change in the title or ownership of the 
property, nor by the occupation of the premises for purposes more hazardous 
than are permitted by this policy; provided, that in case the mortgagor or owner 
shall neglect to -_pay any premium due under this policy, the mortgagee (or 
trustee) shall, on demand, pay the same.” 

The insurance company contends that this clause is predicated upon a policy 
valid in its inception and does not apply to a policy void as to the insured by 
reason of breach of warranty as to ownership or nature of occupancy. It 
urges that the question is not an open one in this court. In Graham y. Fireman’s 
Ins. Co., 87 N. Y. 69, 70, 41 Am. Rep, 349, the mortgagee clause read as follows: 

“It is hereby agreed, that this insurance, as to the interest of the mortgagee 
only therein, shall not be invalidated by any act or neglect of the mortgago1 
or owner of the property insured, nor by the occupation of the premises for 
purposes more hazardous than are permitted by this policy.” 

The owner of the insured premises was an infant three years of age. The 
court held that a misrepresentation as to the ownership of the insured premises 
made by the applicant for insurance was not an “act or neglect of the mortgagor 
or owner of the property” insured. The court said: 

“This clause provides that the interest of the mortgagee shall not be in- 
validated by any act or neglect of the mortgagor or owner of the property, and it 
clearly contemplated a case where the owner could act or could neglect, and 
not a case where the policy was issued in the name of an infant, who, by reason 
of its incapacity, could not furnish any protection to the company whatever.” 
Page 78 of 87 N. Y. Nothing else was essential to the decision. 

Here we have, on the contrary, acts or neglects of the owner of the prop- 
erty, first, in taking out the insurance in the corporate name instead of his own 
name, and secondly, in describing the premises as “in course of construction.” 
These acts or neglects, if they are breaches of warranty as to him, come clearly 
within the language of the mortgagee clause. If we were to add to the words 
of the clause the further words, “subsequent to the issuance of the policy” we 
would be limiting its terms by construction without justification or excuse. 

So it has been held in Reed vy. Firemen’s Ins. Co. of Newark, 81 N. J. Law, 
523, 527, 80 A. 462, 464, 35 L. R. A. (N. S.) 343, where the court said: 

“It [insurance company] has independently promised to pay the mortgagee’s 
loss, and has represented the instrument to be a policy, and has, by referring 
to it, made use of that instrument as a valid subsisting agreement for the purpose 
of more definitely, by such reference, manifesting its contract with the mort- 
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gagee. Therefore the wording of the clause should be taken distinctly to de- 
clare that the policy is valid and enforceable, and will so continue until rendered 
invalid by a subsequent act or neglect. The words of the clause, ‘loss shall be 
payable’ amount to a waiver by the company, in favor of the mortgagee, of the 
effect of any prior or contemporaneous act of the owner which would have a 
vitiating effect upon the policy,” and by a strong preponderance of authority else- 
where. Union Trust Co. of Ellsworth v. Philadelphia, Fire & Marine Ins. Co., 
127 Me. 528, 145 A. 243, and cases cited. 

The holding is also in accord with the principle stated in Hastings v. 
Westchester Fire Ins. Co., 73 N. Y. 141, in which the court said: 

“It, [the mortgagee clause] was an independent agreement partaking in no 
sense of the character of an assignment of a policy of insurance, but one in 
which the mortgagees were recognized as a separate party, having distinct rights, 
and entitled to receive the full amount of insurance money, without any regard 
whatever to the owner of the property.” Page 148. 

It follows that a policy of fire insurance in the standard form, which is 
void as to the owner, because of his breach of warranty as to ownership and 
occupancy, may, under the standard mortgagee clause, be valid as to a mortgagee. 

The order should be affirmed and judgment absolute ordered against the 
appellant on the stipulation, with costs in all courts. 

Order affirmed, etc. 

Cardozo, C. J., and Crane, Lehman, Kellogg, and O’Brien, JJ., concur. 

Hubbs, J., not sitting. 


HILL et al. v. STAR INS. CO. OF AMERICA et al. No. 50. 
Supreme Court of North Carolina. March 25, 1931. 
157 Southeastern Reporter 599. 
2. INSURANCE. 

In action on fire policy, whether appraiser’s relation to insurer made him 
interested, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

3. INSURANCE. 

Great difference between damage shown and contested awards under fire 
policy held, with other evidence, for jury in considering alleged bias of appraiser 
and fraud upon other appraiser. 

Jury assessed damage at $5,174, contested award being $2,445.79. 

There was evidence to effect that house destroyed was worth, before it 

was burned, $9,200. Percentage of damage after it was burned was 85 

per cent. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

4. INSURANCE. 
In action on fire policy, whether award was procured by fraud held for jury. 
There was evidence that award was signed conditionally by appraiser 
appointed by insured, upon insurer’s appraiser’s false assurance that it 
was not final and umpire could be called in to make final decision; that 
insurer refused to allow this to be done; that insurer’s appraiser was 
practically in employ of insurer for four to six years to make appraisals, 
and therefore not disinterested, this not being known to insured; that 
insured’s appraiser was inexperienced, and that insurer’s appraiser, took 
advantage of this fact. 
(For other cases, see Insurance, Dec. Dig. § 574[7].) 
5. INSURANCE. 

In action on fire policy, evidence sustained allegation of bias of insurer’s 
appraiser and fraud and undue influence upon insured’s appraiser. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

Appeal from Superior Court, Wilson County; Cranmer, Judge. 

Actions by D. M. Hill and another against the Star Insurance Company of 
America, the Mercury Insurance Company of St. Paul, Minn., and the Atna 
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Insurance Company, of Hartford, Conn., which actions were consolidated. From 
a judgment in favor of plaintiffs, defendants appeal. 

No error. , 

These are actions brought by plaintiffs against the defendants to recover on 
certain insurance policies, in the aggregate of $6,500 on the home of plaintiff 
D. M. Hill, which was practically destroyed by fire on the 27th day of October, 
1928. The plaintiff John F. Bruton was trustee to secure certain indebtedness 
on the property, and the policies had attached the New York Standard mort- 
gage clause in his favor as trustee. The loss and damage under said policy 
was payable to him as his interest may appear. The policy had attached what 
is known as a 75 per cent. co-insurance clause. The actions were consolidated, 
and plaintiffs’ claim for damage the minimum amounted to $5,174. 

Defendants in their answer set up that, under the terms of the policy, when 
no agreement could be arrived at between the parties, as to the amount of the 
loss, an appraisal should be had and the method fixed by the policy. The as- 
sured selected R. D. Gladding, and the defendants selected W. B. Barrow, and 
the two selected as umpire one D. J. Rose. That Gladding and Barrow ap- 
praised the sound value at $4,500, and loss and damage at $2,445.79. That said 
amount was tendered to plaintiffs on January 28, 1929, which plaintiffs de- 
clined to accept. That “said award in writing was signed by each of the ap- 
praisers selected by the assured and by the company and is binding under the 
terms of the said policy upon the said plaintiff and upon the defendants, and 
by reason thereof and of the matters and things herein set forth, the said plain- 
tiffs are estopped to claim that the said loss and damage to the property in- 
sured, by the said fire occurring on or about October 27th, 1928, is in excess of 
$2,445.79.” 

The plaintiff in reply stated that the terms of the policy provided: “In 
case the insured and this Company shall fail to agree as to the amount of loss 
or damage, it shall, on the written demand of either, select a competent and dis- 
interested appraiser.’ That W. B. Barrow was not a disinterested appraiser, but 
“the said W. B. Barrow, for a long time prior thereto, had been practically a 
regular appraiser of the Southern Adjustment Bureau, and in making ap- 
ppraisals, and in making this appraisal, the said W. B. Barrow acted as the 
representative of defendant companies, and not as a disinterested appraiser.” 
This was unknown to plaintiff. “That the said W. B. Barrow, instead of con- 
sidering himself an impartial appraiser, considered himself as the direct repre- 
sentative of the defendant companies in making said appraisal; that he enter- 
ed into the said appraisal, not for the purpose of ascertaining the true loss and 
damage, but for the purpose of reducing the loss and damage to the very low- 
est possible figure, regardless of whether or not such lowest possible figure 
should represent the true and correct loss and damage or not. * * * That the 
said W. B. Barrow soon ascertained that R. D. Gladding was inexperienced. 
and took advantage of the inexperience of the’said R. D. Gladding, in making 
said appraisal; that the said R. D. Gladding declined to sign the appraisal 
report until he was assured by the said W. B. Barrow that the final estimate 
of loss and damage would be passed upon by D. J. Rose, the umpire selected, 
and that it was only upon the assurance given him by W. B. Barrow that D. 
J. Rose would pass upon and make the final estimate of loss and damage, that 
the said R. D. Gladding signed the said appraisal agreement. * * * The said 
W. B. Barrow taking advantage of the inexperience of R. D. Gladding, as- 
sured him that the said D. J. Rose would make the final estimate of the loss 
and damage, and procured his signature to the said appraisal agreement by 
such assurance, although the said W. B. Barrow knew at the time of making 
such assurance, that under the strict letter of the appraisal agreement, the same 
were false and untrue. * * * That the purported appraisal and award signed 
by the appraisers, R. D. Gladding and W. B. Barrow, constituted a fraud upon 
the rights of these plaintiffs, and for the further reason that the amount arriv- 
ed at therein was so grossly and palpably inadequate and unjust and so out of 
proportion to the amount of actual damages as to be inequitable and uncon- 
scionable. The actual amount of the damage was a minimum of $5,174.00, 
whereas, the figure arrived at by the methods employed by the said W. B. 
Barrow amounted to only $2,445.79, a discrepancy of more than $2,700.00 be- 
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tween the actual and the awarded damages and an amount less than one-half of 
the actual amount of the damage. These plaintiffs aver that the purported ap- 
praisal arrives at such an outrageously and palpably inadequate conclusion as 
to be apparent, that it is a fraud upon these plaintiffs.” 

The issues submitted to the jury, and their answers thereto, were as follows: 

“1. Has there been an appraisal and award as to the amount of damages 
to which plaintiffs are entitled under the Insurance policies sued on in this ac- 
tion? Ans. Yes. 

“2. Was the appraiser, W. B. Barrow, at the time of the alleged appraisal 
and award, disinterested? Ans. No. 

“3. Was the appraiser, R. D. Gladding, unduly and fraudulently influenced 
and controlled in the interest of the defendants by said W. B. Barrow? Ans. 
Yes. 

“4. Was the signature of the appraiser, R. D. Gladding, to the alleged ap- 
praisal obtained by the fraud and misrepresentation of said W. B. Barrow? 
Ans. Yes. 

“5. Was the appraiser, W. B. Barrow, partial to and strongly biased and 


prejudiced in favor of the defendants? Ans. Yes. 
“6. What were the damages done by fire to the property of plaintiffs in- 
cluded in the policies? Ans. $5172.98 and interest.” 


The court below upon the verdict signed judgment. The defendants made 
numerous exceptions and assignments of error and appealed to the Supreme 
Court. The material facts and necessary assignments of error will be consid- 
ered in the opinion. 

W. A. Lucas, of Wilson, and Manning & Manning, of Raleigh, for appellants. 

H. G. Connor, Jr., M. S. Strickland, and Finch, Rand & Finch, all of Wilson, 
for appellees. 

CLARKSON, J. 

[1] We think the crux of this action is embodied in the following exceptions 
and assignments of error made by defendants: “(1) The Court erred in admitting 
in evidence, over the objection of the defendants, aptly made, testimony tending to 
prove the sound value and loss and damage to the property otherwise than as shown 
by said appraisal agreement and award made thereunder, for that both parties 
were bound by the award thus made; and the said award determined the amount 
of sound value and the loss or damage;” and (2) the refusal of the court below 
on motion of defendants at the close of the plaintiff's evidence and at the close of 
all the evidence for judgment, as in case of nonsuit, and for any further recovery 
than the judgment tendered in the answer. C. S. § 567. 

Under the facts and circumstances of these actions, we think the court below 
correctly overruled these exceptions and assignments of error. These are actions 
in effect to set aside the award for fraud, corruption, undue influence, and bias. 

In Miller v. Farmers’ Federation, 192 N. C. at page 146, 134 S. E. 407, 409, we 
find: “Parol testimony cannot be admitted to contradict, add to, or vary a written 
contract, in the absence of fraud, ignorance, mistake, or other available defense, 
warranting a recission or cancellation. This rule is intended for the ‘protection of 
the provident,’ and not for the ‘relief of the negligent.’ Patton v. Lumber Co., 179 
N. C. 103, 101 S. E. 613; Watson v. Spurrier, 190 N. C. 729, 130 S. E. 624.” 


We find also in the authorities that, although the contract is in writing and 
signed, conditions and collateral agreements under certain circumstances are per- 
mitted to be shown. In Herndon v. Ins. Co., 110 N. C. at page 284, 14 S. E. 742, 
744, it is said: “If the award was signed when it was incomplete, because of the 
false assurance given by one of the adjusters, the others, who were present, acting 
in concert with him, will not be allowed to claim for their companies that they shall 
he permitted to reap the benefit of the falsehood.” 


In Kelly v. Oliver, 113 N. C. at page 444, 18 S. E. 698, it is said: “This being 
so, it was competent for the defendant to show that although he signed the instru- 
ment, it was not to go into effect as to him until the plaintiff had procured the 
signatures of 20 others to the same. This does not contradict the terms of the writ- 
ing but amounts to a collateral agreement postponing its legal operation until the 
happening of a contingency. Penniman v. Alexander, 111 N. C. 427, 16 S. E. 408.” 
Blackstad Mercantile Co. v. Parker, 163 N. C. 275, 79 S. E. 606; Buie v. Kennedy, 
164 N. C. 290, 80 S. E. 445; Thomas v. Carteret County, 182 N. C. at page 378, 109 
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S. E. 384; White v. Fisheries Co., 183 N. C. at pages 229, 230, 111 S. E. 182; Wat- 
son v. Spurrier, 190 N. C. at page 730, 130 S. E. 624. See National Bank of Suffolk 
v. Winslow, 193 N. C. 470, 137 S. E. 320; Standard Crown Co. v. Jones, 196 N. C. 
208, 145 S. E. 5; Stockton v. Lenoir, 198 N. C. 148, 150 S. E. 886. 

[2] On this aspect, that the award was signed conditionally, and the aspect of 
fraud, and the aspect that Barrow was not a disinterested appraiser, the evidence 
was to the effect: ‘ 

R. D. Gladding testified in part: 

_“Q. What took place between you and Mr. Barrow before you signed that ap- 
praisal agreement? A. I asked Mr. Barrow would my signature on that paper pre- 
vent Mr. Hill from taking the matter further to Mr. Rose if he so desired if he was 
dissatisfied. Mr. Rose was the umpire chosen by Mr. Barrow and myself. Mr. 
Barrow told me in his opinion he could and I signed the paper. 

“Q. Why did he say he could? A. Mr. Barrow told me he had appraised sev- 
eral buildings before and I assumed he knew that point of the matter and I relied 
on that before I signed it. I would not have signed it if he had not told me that. 
Immediately after signing it I took one copy of it and showed it to Mr. Hill and 
told him that was the result of our anpraisal but that if he was not satisfied he 
could take the matter to Mr. Rose for final judgment, or words to that effect. In 
consequence of what Mr. Hill said I went back down stairs and found Mr. Hoff 
(Manager of Southern Adjustment Bureau) and Mr. Barrow and took them to Mr. 
Hill’s office. Mr. Hoff was an insurance man, is all I know. 

“Q. What did Mr. Hill state to them in reference to what you had told him? 
A. He said that he was not satisfied with the appraisal and the understanding was 
that he could submit it to Mr. Rose. That is what he said at first, that was the sub- 
stance of it. He asked to take it up to Mr. Rose. I don’t know exactly what Mr. 
Hoff said to that. I don’t remember exactly what he did say except I know that 
everything that was said in connection with that was refused by Mr. Hoff.” 

On November 20, 1928, Gladding wrote Barrow: “When you and I met to ap- 
praise the loss sustained by Mr. D. M. Hill of Wilson, N. C., in a recent fire, his 
residence, it was distinctly stated by me and acquiesced in by you before I signed the 
appraisal agreement, that this report would not be binding upon Mr. Hill without 
his assent. I asked you the direct question if it would be binding upon Mr. Hill 
without his assent before I signed it, and you stated that it would not be. I re- 
peated this statement in the presence of Mr. Hill and Mr. Hoff and you again as- 
sented to it, or that such was your understanding. I now learn that the Southern 
Adjustment Bureau, acting for the Companies, takes the position that notwithstand- 
ing this distinct understanding between us, these figures are binding upon Mr. Hill 
without any further act on the part of Mr. Rose or anyone else. In view of the 
facts herein stated, I take this opportunity to say to you that I withdraw my sig- 
nature from the said appraisal agreement. I never would have signed the same 
but for the understanding which I had, and I think that you know I would not.” 

The testimony of Gladding was corroborated by Hill, and the following portion 
of letter, dated December 21, 1928, relating to the matter, written to Hoff by Hill, 
was introduced in evidence: “I do not believe that you will controvert that fact 
that one of the appraisers, Mr. Gladding, stated in the presence of yourself, Mr. 
Barrow, and me, that at the time the purported estimate was made, that it was con- 
ditional; and you stated that if that were the case, it should be threshed out then, 
and asked me what I thought should be done. I stated to you, that while I did not 
know Mr. Barrow, I presumed he was a reputable contractor and that it would be 
entirely agreeable to me for him to put my home back in as good condition as it 
was before the fire; that all I wanted was the amount of the loss I had suffered— 
and Mr. Barrow spoke up and said, ‘No, I wouldn’t come here and do it for three 
times that amount.’ I then asked you if it would be agreeable for Mr. Rose, whom 
the appraisers had first chosen as an umpire, to pass upon the estimate, and you 
declined. I then asked if it would be agreeable to get Jones Bros. and any other 
contractor to come over and go over the estimates with Mr. Gladding and Mr. 
_ Barrow and you declined, and then walked over to my side of my desk and picked 
up one of the estimates or purported appraisals, folded, put it in your pocket, and 
after some parting remarks, stated that you hoped I would have no personal feeling 
toward you, and departed.” 

This evidence of Gladding and Hill was not denied by Barrow, although he 
was at the trial. Hoff was manager of the Southern Adjustment Bureau, which 
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acted as adjuster for fire insurance losses. He testified, in part: “I have been with 
the Southern Adjustment Bureau since 1921. I was the representative or agent or 
adjuster of the companies having insurance on Mr. Hill’s house and we appointed 
Mr. Barrow appraiser for the insurance company. * * * Mr. Hill asked that we 
call in Mr. Rose, who was selected as umpire and I told him we could not do that 
since the appraisers had agreed. I know Mr. W. B. Barrow. He was then and is 
now general contractor in Raleigh. He has acted as appraiser in fire damages to 
buildings that have been handled by our Raleigh office. * * * I received that letter 
from Mr. Hill, dated December 21st, 1928. 1 don’t know that I answered it. I 
don’t think that letter required a reply. So far as I know I did not answer it. I 
can tell from the file but I doubt whether there was a reply to either one of those 
letters. After examining the file, so far as I know I did not. That was subsequent 
to the appraisal and I regarded the appraisal as final. * * * Mr. Barrow has been ap- 
praising n the neighborhood of six a year, maybe four and maybe six, depends on 
what territory the fire was in. We have used Mr. Barrow as far away from home 
as Currituck, but hardly ever. * * * He has a pretty good reputation in the Southern 
Adjustment Bureau for being a pretty good appratser. * * * I will not say that Mr. 
Barrow is always the low man. If you ask me, he usually is. He is usually ap- 
pointed by the Southern Adjustment Bureau, and is usually the low man.” 

It will be noted that under the terms of the policy the appraisers selected by 
the parties must be disinterested. “In case the insured and this Company shall fail 
to agree as to the amount of loss or damage, each shall, on the written demand of 
either, select a competent and disinterested appraiser. The appraisers shall first se- 
lect a competent and disinterested umpire,” ete. 

In Sturges Commercial Arbitrations and Awards (1930), chap. 148, at p. 371, 
citing numerous authorities, we find: “More general qualifications for arbitrators 
and umpires may be summarized by a statement to the effect that they shall not be 
‘interested’ ‘biased,’ or ‘prejudiced’ either at the time of accepting the office of ar- 
bitrator or umpire or during the proceedings. To be ‘disinterested’ it is said re- 
quires not only a lack of pecuniary interest in the outcome of the matter to be de- 
cided, but also freedom from ‘bias and prejudice.’ Cases have frequently arisen 
under appraisal clauses in fire insurance which require that appraisals and loss and 
damage shall be made by appraisers who are competent and ‘disinterested.’ Evi- 
dence that the appointee of the insurance company under such a clause is frequently 
employed to appraise such losses by the appointing company or other insurance com- 
panies, and that he is paid a substantial fee therefor, is not conclusive that he is 
disqualified. It may, however, be evidence to go to the jury on the question of his 
qualifications.” 

The case of Hall Bros. v. Western Assurance Co., 133 Ala. 637, 32 So. 257, is 
practically on all fours with the case at bar. At page 640 of 133 Ala., 32 So. 257, 
258, we find: “In other words, if it be true that the appraiser named by defendant. 
although his selection was agreed to by the plaintiffs, was not disinterested, and this 
was known to defendant but unknown to the plaintiffs at the time of entering into 
the agreement of submission, they are not bound by the agreement to arbitrate, 
and are at liberty to prosecute this suit. This would be a fraud upon the plaintiffs, 
and the agreement of submission to the appraiser is no defense to this suit. Hick- 
erson vy. Royal Ins. Co., 96 Tenn. 193, 33 S. W. 1041, 32 L. R. A. 172; Brock v. 
Dwelling House Ins. Co., 102 Mich. 583, 61 N. W. 67, 26 L. R. A. 623, 47 Am. St. 
Rep. 562; Bradshaw v. Agricultural Ins. Co., 137 N. Y. 137. 32 N. E. 1055.” See 
Western Assurance Co. v. Hall Bros., 143 Ala. 168, 38 So. 853. 

We think the evidence in regard to Barrow’s relationship with the Southern 
Adjustment Bureau sufficient to go to the jury. The defendants excepted and as- 
signed error as to issues 2, 3, 4, and 5. These cannot be sustained. 

[3] The issues submitted to the jury are practically those set forth in Perry 
v. Insurance Co., 137 N. C. 402, 49 S. E. 889. The jury assessed the damage as 
$5,174. The contested award was $2,445.79. There was evidence to the effect that 
the house destroyed was worth before it was burned $9,200. The percentage of 
damage after it was burned was 85 per cent. We think this inequality, with other 
evidence, a circumstance to be considered by the jury. Perry v. Ins. Co., supra, at 
page 407 of 137 N. C., 49 S. E. 889. , 

In Knight v. Bridge Co., 172 N. C. at page 397, 398, 90 S. E. 412, 414, speaking 
to the subject, it is said: “In Perry v. Ins. Co., 137 N. C. 407, 49 S. E. 890, the fol- 
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lowing charge was approved: ‘If the award is so grossly and palpably inadequate, 
that is, so grossly and palpably small, and out of all proportion to the amount of 
actual damage, as to shock the moral sense and conscience, and to cause reasonable 
persons to say “he got it for nothing,” then the jury may consider this as evi- 
dence tending to show fraud and corruption, or strong bias and partiality on the 
part of the arbitrators.’ And the court said in Leonard v. Power Co., 155 N. C. 
16, 70 S. E. 1064: ‘The settled rule, which is applicable, not only to awards, but to 
other transactions, is that mere inadequacy alone is not sufficient to set aside the 
award; but, if the inadequacy be so gross and palpable as to shock the moral sense, 
it is sufficient evidence to be submitted to the jury on the issues relating to fraud 
and corruption or partiality and bias.’ And in King v. Railroad, 157 N. C. 65, 72 S. 
E. 809, 48 L. R. A. (N. S.) 450: ‘When due weight is given to these matters, and 
there is evidence that the consideration is inadequate, it ts a circumstance which, in 
connection with other circumstances, may be submitted to the jury, and tf grossly 
inadequate, it alone is sufficient to carry the question of fraud or undue influence 
to the jury. And these cases were approved in Causey v. Railroad, 166 N. C. 5, 
81 S. E. 917, L. R. A. 1915E, 1185, Ann. Cas. 1916C, 707.” (Italics ours.) 

{4, 5] The defendants’ prayer for instruction: “The Court charges you that 
there is no evidence that the award was procured by fraud,” cannot be sustained. 
Fraud is not easily defined. “ ‘It is, indeed, a part of equity doctrine not to define 
it, says Lord Hardwicke, ‘lest the craft of men should find a way of committing 
fraud which might escape such a rule or definition.” Standard Oil Co. v. Hunt, 
187 N. C. 159, 121 S. E. 184, 185; Furst v. Merritt, 190 N. C. at page 404, 130 S. 
FE. 40. It is said: “Definitions are a bog for the unwary and a chart for the w 3 a 

Speaking to the subject in the Perry Case, supra, at page 406 of 137 N. C., 49 
S. FE. 889, 890, is the following: ‘ ‘There are two kinds of froud which will os 
an award—positive, as by some act that can be proved; or inferential, where the 
circumstances so strongly point to dishone ‘sty that the court will consider the fact 
of its existence to be clearly indicated. ‘A common case of inferential fraud is 
when the award is obviously and extremely unjust.’ Morse on Arbitration & 
Award, 539. ‘Where there is a charge of fraud or partiality made against an award 
the fact that it is plainly and palpably wrong would be evidence in support of the 
charge, entitled to greater or less weight, according to the extent or effect of the 
error and the other circumstances of the case. There might be a case of error in 
an award so plain and gross that a court or jury could arrive only at the conclusion 
that it was not the result of an impartial exercise of their judgment by the ar- 
bitrators.’ Goddard v. King, 40 Minn. 164, 41 N. W. 659.” 

This arbitration is under the terms of the policy. It may be noted that Pub. 
Laws 1927, c. 94, makes provision for arbitration by agreement of parties. 

The evidence was to the effect: That the award was signed conditionally by 
Gladding, with the false assurance that it was not final and the umpire could be 
called in, and the refusal of defendants to allow this to be done; the defendants’ 
appraiser being practically in their employ to make appraisals for four to six a 
year, therefore not being disinterested, this unknown to plaintiff; the inexperience 
of the plaintiffs’ appraiser and Barrow taking advantage of this fact, and other 
facts and circumstances, were sufficient to sustain the allegations of the complaint 
and the verdict. 

We think the position here taken amply supported by the decisions of this 
and other states. In the exceptions and assignments of error as to the admission 
of evidence, the refusal of defendants’ prayer for instructions, and in the charge 
of the court below, we can see no prejudicial or reversible error. 

No error. 


PIPAN v. AZTNA INS. CO. No. 5839. 
Supreme Court of North Dakota. March 17, 1931. 
Rehearing Denied April 20, 1931. 

235 Northwestern Reporter 719. 


NSURANCE. 

Insured’s testimony respecting his ownership of property contrary to his 
testimony in wife’s prior action on same policy presented fact question for jury; 
whether insured was guilty of fraud and false swearing within fire policy pro- 
vision held for jury. 
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Syllabus by the Court. 

In an action upon a policy of fire insurance, it appeared that the 
plaintiff had formerly been a witness in a suit brought by his wife to 
recover the insurance and had there testified that she was the owner of 
the property under a deed and bill of sale, but findings adverse to her 
ownership were made and sustained on appeal. It is held, for reasons 
stated in the opinion: 

(a) That the plaintiff's testimony as to his ownership, in light of 
his former testimony, presents a question of fact for the jury as to his 
ownership of the property insured; 

(b) That such testimony likewise presents a question of fact as to 
whether the plaintiff was guilty of fraud and false swearing within the 
provision of the policy which voids it for such. 

(For other cases, see Insurance, Dec. Dig. § 668[5, 6].) 

2. EVIDENCE. 

Material fact statement in pleading creating issue resulting in findings favor- 
able to pleader may be used as admission against pleader in. subsequent liti- 
gation without showing attorney’s special authority. 

Syllabus by the Court. 

Where a statement of a material fact is made in a pleading which 
creates an issue that is tried, resulting in findings favorable to the pleader, 
such statement of fact may be used as an admission against the pleader 
in subsequent litigation without showing special authority in the at- 
torney who verified the pleading. 

(For other cases, see Evidence, Dec. Dig. § 258[1].) 

3. APPEAL AND ERROR. 

Admitting evidence of insurer’s offer to compromise claim, which evidence 

was subsequently stricken, held not prejudicial error as to insurer. 
Syllabus by the Court. 

Held, for reasons stated in the opinion, that the record does not 
show prejudicial error to have resulted where evidence of an offer of 
compromise was admitted but later stricken out. 

(For other cases, see Appeal and Error, Dec. Dig. § 1053[1].) 

Appeal from District Court, McHenry County; G. Grimson, Judge. 

Action by Frank Pipan against the Attna Insurance Company. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

Holt, Frame & Nilles, of Fargo, for appellant. 

Jacobsen & Murray, of Mott, for respondent. 

Birpze_y, J. 


This is an action upon a policy of fire insurance. Plaintiff had judgment in 
the court below, and the defendant appeals. The policy upon which the action 
is brought is the one mentioned in two previous appeals to this court in actions 
brought by Antonia Pipan, the wife of the present plaintiff, and the property 
insured is the same as there alleged to have belonged to her. See Pipan v. In- 
surance Co., 55 N. D. 585, 214 N. W. 901; Id., 58 N. D. 435, 226 N.* W. 498. 
The complaint in the present action alleges the issuance of the policy to the 
plaintiff, Frank Pipan. It alleges his ownership of the property and contains 
a paragraph which may be regarded as explanatory of the former litigation. This 
paragraph alleges that the plaintiff fully and completely informed the defendant’s 
agent as to the status and ownership of the property insured; that he informed 
defendant’s agent the record title of both the real and personal property was in 
Antonia Pipan; that the plaintiff then believed Antonia Pipan was the owner 
and so informed defendant’s agent; that in the litigation in which Antonia 
Pipan sought to recover it was finally adjudicated that she was not at all times 
the absolute and unconditional owner of the property insured; that she was 
denied recovery. (Reference to the last appeal of her case in 58 North Dakota 
[226 N. W.] will show that the findings of the district court in granting the 
defendant's motion for judgment notwithstanding the verdict are to the effect 
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that the property involved was the property of the present plaintiff, Frank Pipan, 
and not the property of Antonia Pipan.) The complaint then alleges the destruc- 
tion of the insured property by fire, the value of the property, the adjustment 
of the loss, and nonpayment. The defendant’s amended answer consists of a 
general denial, coupled with five further defenses: (1) It specifically denies 
that the plaintiff was the owner of the property. (2) It alleges that the plaintiff 
was not a party to the suit brought by Antonia Pipan and specifically denies 
that it was adjudicated in said suit that the plaintiff was at all times the owner 
of the property and denies that the defendant is now estopped to dispute the 
plaintiff's ownership. (3) It alleges and relies upon the provision of the 
policy which declares the same to be void if the interest of the insured be other 
than unconditional and sole ownership; also it relies upon the provision for 
ownership in fee simple and against incumbrances. (4) It sets up the provision 
against misrepresentation of material facts and circumstances, requiring a true 
statement of the interest of the insured and providing that fraud or false swearing 
either before or after the loss shall have the effect of rendering the policy void, 
and it sets up the facts which it is claimed make these provisions applicable and 
the policy void.. (5) It pleads the policy provision concerning the steps required 
of the insured following the loss and alleges the failure of the plaintiff to comply 
therewith. 

[1] The plaintiff was the only witness who testified at the trial. He testified 
concerning the issuance of the policy to him, to his ownership of the property, 
and to the other facts going to make out a prima facie case. Upon cross-ex- 
amination he was confronted with the testimony which he had given as a wit- 
ness for the plaintiff in the suit of Antonia Pipan against the same defendant, 
wherein he had testified that the property belonged to Antonia Pipan. In 
explanation of that testimony he offered merely the fact that notwithstanding 
such testimony it had been judicially determined that the property belonged to 
him and that his present testimony was based upon such judicial determination. 
There was also introduced in evidence over the objection of the defendant the 
answers it had interposed in the suit by Antonia Pipan, which alleged, in sub- 
stance, that Frank Pipan and not she was the owner of the property. 

Upon this appeal the appellant advances six propositions in support of its 
contention that the judgment is erroneous. It is first argued that the evidence 
is insufficient to support the verdict of the jury in that the plaintiff has not 
sustained the burden of proving his ownership. He testified that he owned the 
property. It was brought out upon cross-examination that he had deeded the 
real property to his wife by warranty deed and transferred the personalty by 
bill of sale; that in the proof of loss submitted he had made an affidavit that 
his wife was the owner of the property and had testified upon three different 
trials to that effect. The facts are that in all of the previous litigation which 
had for its aim the recovery of the insurance upon the property destroyed, the 
question of the ownership of the property—that is, as to whether it was owned 
by Antonia Pipan or Frank Pipan—was hotly contested. It was never questioned, 
either by this or the former plaintiff, that the property had been the subject of 
deed and bill of sale between them, but the bona fides of the transaction was 
attacked by the defendant who always contended that the transfers were merely 
colorable. This contention was well enough substantiated to result in affirmative 
findings. See Pipan v. Aftna Insurance Co., 58 N. D. 435, 440, 226 N. W. 498, 
500. We do not approve of the witness’ apparent change of front on this ques- 
tion, but it does not follow that the court would be justified in penalizing him 
to the extent of depriving him of insurance to which he might otherwise be 
entitled because his testimony does not conform to a judicial conception of 
frankness and probity. Common experience teaches that many persons believe 
a warranty deed and a bill of sale adequate to convey property rights regard- 
less of all other considerations; consequently, one who has thus attempted to 
convey his property might feel warranted in swearing that it belonged to the 
grantee. At any rate, reluctant as we are to sanction the conflicting evidence of 
the plaintiff in this case, we believe that his present testimony, received as it 
was in light of his former testimony, is sufficient to present a question of fact 
for the consideration of the jury as to his ownership of the property. 
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It is next contended that the plaintiff was guilty of fraud and false swear- 
ing within the provision of the policy which voids it for such whether such 
fraud and false swearing in a matter relating to the insurance was before or 
after the loss. It is said that if Pipan’s testimony in this case is true, his testi- 
mony and affidavit in the previous cases are necessarily false, and that, since 
they cannot be reconciled, the record shows him to have been guilty of such 
false swearing within the policy provision as to void it. It must be borne in mind 
in considering this contention that the present plaintiff has throughout this liti- 
gation testified that he told Berget, the local agent from whom the policy was 
obtained, that the property belonged to his wife and that she desired insurance 
thereon, that Berget examined the property and informed Pipan that he would 
deliver the policy in accordance with the understanding. So, if his testimony 
given in the former litigation were true, the company was not deceived by any- 
thing he said or did. Antonia Pipan asked for reformation of the policy in ac- 
cordance with the understanding which Frank Pipan testified to as existing 
between himself and the defendant’s agent. But reformation was denied, not be- 
cause of an attempt to deceive or defraud the company, but because the trial 
court placed greater credence upon the testimony offered by the defendant which 
disputed Pipan’s version than in the testimeny of Pipan. Hence, there was lack- 
ing in the view of the trial court the element of mutuality of mistake, which 
alone would have justified reformation. See Pipan v. A&tna Insurance Co., 55 
N. D. 585, 214 N. W. 901. In short, Pipan’s testimony at the former trials and 
his affidavit, Exhibit 17, consistently present the view that he was acting as agent 
for his wife in procuring the policy of insurance upon the property as her 
property and that the policy was mistakenly issued in his name. Neither the fact 
that the trial court in one of the former cases found that there was no mutual 
mistake, nor the fact that the court found the property to be in realty his, 
necessarily forces the conclusion that he was guilty of fraud or false swearing. 
So far as there being apparent inconsistency between the testimony upon the 
former trials and the testimony upon this trial, we cannot say that it might not 
be reasonably explained by a layman’s conception of the efficacy of a deed and 
bill of sale to transfer ownership as hereinabove pointed out. Here, again, we 
are of the opinion that the evidence does not so conclusively point to fraud and 
false swearing that reasonable minds must necessarily infer it from the evidence 
Rather, we are of the opinion that it was a question for the jury to determine 
on the whole evidence. 

[2] It is next argued that the court erred in receiving in evidence Exhibits 
100 and 101. These exhibits are answers filed in the suit of Anotnia Pipan 
against the present defendant in which are contained allegations that the policy 
was issued at the request of Frank Pipan “and that he was and is the owner 
of said property.” The answers were verified upon information and belief by 
the attorney for the defendant. 

Counsel for the appellant recognizes the rule that an admission contained in 
a pleading in one action may be received in evidence against the pleader on the 
trial of another action. But they contend that the better authorities recognize an 
exception to the rule which would exclude such an admission where made in a 
pleading prepared by the attorney for the party unless the statement be affirm- 
atively connected with the party himself. 22 C. J. 335. In the instant case the 
record shows that the statements in the exhibits objected to, to the effect that 
Frank Pipan was the owner of the property, were statements designated to 
create a vital issue in the suit in which they were filed between the plaintiff in 
that suit and the present defendant, that the issue was tried and findings of fact 
made thereon in favor of the defendant. The sole purpose of the exception to 
the general rule in support of which counsel argue is to protect a client from 
being adversely affected by the mere emanations of counsel. The reason for the 
exception cannot exist where a case has been successfully contested on the 
specific issue. This alone is sufficient to affirmatively connect the party with the 
statements of ultimate fact contained in the exhibits objected to. Indeed, it is 
dificult to perceive how a litigant can be any more effectually connected with a 
statement in the pleading than by showing that a judgment was rendered in the 
action based in part at least upon a favorable finding upon the specific issue 
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tendered. In these circumstances, therefore, it matters little whether the plead- 
ing was verified by the attorney or by some other agent of the corporation, 

[3] It is next contended that the court erred in permitting the plaintiff to 
introduce evidence pertaining to compromise and settlement. The record shows 
that during the examination of the plaintiff he identified certain exhibits which 
purport to embrace an itemized statement of the plaintiff's loss made in his own 
handwriting a few days after the fire and given to an agent of the insurance 
company; and that at the time these exhibits were given to the agent they 
talked about the loss. The purported object of the testimony concerning the 
exhibits and the conversation with reference to the loss was to show waiver on 
the part of the company of other formal proofs of loss. In that connection the 
witness was permitted to give the following answer: “Mr. Allen (the agent or 
adjuster) he offered me settlement in Mr. O’Connell’s office, it was about six 
hundred dollars.” The examination continued as follows: 

‘By the Court: He is asking you for the conversation. 

“Q. What did he say about six hundred? A. Tp make settlement he offered 
me six hundred. 

“Q. What did you say? A. I said I don’t know about that. 

“Q. Tell all that was said. A. I had to see my wife anyhow, after that he 
said he would not pay anything at all after he find out by Mr. O’Connell’s that 
the policy was made in my name instead of my wife’s name. 

“Q. He said he would not pay at all? A. Said he would not pay at all. 

“Q. That is what Allen said? A. Yes.” 

Afterward there was a motion to strike out the evidence of the witness as 
to the offer of settlement and the court struck it out. We think it would have 
been better practice for the court then and there to have instructed the jury 
to disregard this testimony as the court was requested to do and to have given 
a cautionary instruction thereon at the appropriate time. It does not appear, 
however, that such an instruction was requested, as a part of the charge to the 
jury. The other evidence makes it plain that any such offer was soon withdrawn 
and the reason for the withdrawal was given. On the whole we are of the 
opinion that any error in the original admission of this evidence cannot be said 
to have operated prejudicially. 

It is contended that the insured cannot recover for the reason that he had 
no insurable interest in the property. The insured testified directly that he was 
the owner of the property and explained his testimony as hereinabove pointed 
out. We are of the opinion that the record contains ample evidence that the 
plaintiff had an insurable interest in the property at the time of the loss. 

Finding no error prejudicial to the defendant, it follows that the judgment 
appealed from must be affirmed. It is so ordered. 

Christianson, C. J., and Burke, Nuessle, and Swenson, JJ., concur. 

Burr, J., being disqualified, did not participate; Hon P. G. Swenson, Judge 
of the First Judicial District, sitting in his stead. 

MASIELLO et ux. v. FIDELITY PHENIX FIRE INS. CO. OF NEW YORK. 
No. 6642. 
Supreme Court of Rhode Island. April 17, 1931. 
154 Atlantic Reporter 342. 
1. INSURANCE. 

Insured’s voluntary written statement after loss to person named by insurer 

to examine him as provided by fire policy /icld admissible in action thereon. 


(For other cases, see Insurance, Dec. Dig. § 648[1].) 
2. INSURANCE. 

Vacancy clause in standard fire policy is statutory condition binding on 
parties (Gen. Laws 1923, c. 258, §§ 4, 5). 

For other cases, see Insurance, Dec. Dig. § 323[1].) 
3. INSURANCE. 


Vacancy or nonoccupancy clause being for advantage of insurer only, fire 
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policy was voidable at insurer’s election for breach thereof (Gen. Laws 1923, 
c. 258, § 5). 

For other cases, see Insurance, Dec. Dig. § 323[1].) 
4. INSURANCE. 

Breach of vacancy or nonoccupancy clause in fire policy voided it, in ab- 
sence of waiver by insurer (Gen. Laws 1923, c. 258, § 5). 

For other cases, see Insurance, Dec. Dig. § 323[1].) 

Exceptions from Superior Court, Providence and Bristol Counties; J. Jerome 
Hahn, Judge. 

Action by Antonio Masiello and wife against the Fidelity Phenix Fire In- 
surance Company of New York. Verdict for defendant, and plaintiffs bring ex- 
ceptions. 

Exceptions overruled, and case remitted for entry of judgment on the verdict. 

Benjamin Cianciarulo, of Providence, for plaintiffs. 

Henshaw, Lindemuth & Baker, of Providence, for defendant. 

Stearns, C. J. 

This is an action on an insurance policy to recover for the loss by fire of 
a dwelling house owned by plaintiffs. 

The policy was issued by the defendant July 10, 1922, and insured the owner 
at that time, one Tommaso De Monaco, and the motrgagee, Vincent J. Baggot, 
as his interest may appear. In August plaintiffs bought the dwelling house 
subject to the mortgage, and with the consent of the defendant the interest of 
De Monaco in the policy was assigned to the’ plaintiffs. The policy is the 
standard form (Gen. Laws 1923, c. 258, § 5), and contains the statutory pro- 
vision: “This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void * * * if a building herein described, whether 
intended for occupancy by owner or tenant, be or become vacant or unoccupied 
and so remain for ten days.” <A rider attached to the policy extends the period 
to forty days. December 21, 1924, the occupants moved out of the house, and 
it was left vacant and unoccupied from that time until March 18, 1925, when 
the fire occurred. 

At the conclusion of the evidence at the trial, on motion of the defendant 
and by direction of the trial justice, the jury returned a verdict for the defend- 
ant. The case is in this court on plaintiffs’ bili of exceptions; the exceptions 
being, first, to the admission of Defendant's Exhibit C (a transcript of the 
examination under oath of one of the plaintiffs); and, second, to the direction 
of a verdict. 

[1j The first exception is witheut merit. The policy provides that the in- 
sured shall submit to examination under oath by any person named by the 
insurer, and subscribe the same. Defendant's Exhibit C is a statement made 
and subscribed by the plaintiff Antonio Masiello, after the loss occurred, to 
a person named by the insurer to make an examination of the plaintiffs’ claim. 
The statement was voluntary and conformable to the requirement of the policy. 
The exception is overruled. 

[2-4] The provision in the pohcy with respect to vacancy and occupation 
is of statutory origin and establishes a prescribed condition in the contract of 
insurance, which is binding on the insured and insurer. No fire insurance com- 
pany can lawfully issue a fire policy on property in this state other than in the 
standard form. Gen. Laws 1923, c. 258, § 4. By its terms the policy is declared 
to be void for unauthorized vacancy or non-occupancy. The contract of insur- 
ance was assented to by both parties. The condition in regard to occupancy 
is reasonable; it is clear, without ambiguity, and requires no construction. It 
is admitted that there was a breach of the vacancy clause, as the house was 
vacant and unoccupied for a period of eighty-five days. The condition being 
for the advantage of one party only, the insurer, the policy was voidable at 
the election of the insurer. Inventasch v. Superior Fire Ins. Co., 48 R. I. 321, 
138 A. 39. As there is no waiver of the condition by the insurer, the breach 


of this condition voided the policy. The authorities are in general agreement 
to this effect. Knowlton v. Ins. Co., 100 Me. 481, 62 A. 289, 2 L. R. A. (N. S.) 
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517; Greene v. Ins. Co., 196 N. C. 335, 145 S. E. 616; Wheeler v. Farmers Fire 
Ins. Co., 161 Ill. App. 585; Couch vy. Farmers’ Fire Ins. Co., 64 App. Div. 367, 
72 N. Y. S. 95; Bias v. Fire Ins. Co., 85 W. Va. 134, 101 S. E. 247, 8 A. L. R. 
373; Fidelity Union Fire Ins. Co. v. Pruitt (Tex Com. App.) 23 $.W.(2d) 681; 
Frozine v. St. Paul Ins. Co., 195 Wis. 494, 218 N. W. 845; Liverpool & London 
Globe Ins. Co. v. Baker (Tex. Civ. App.) 198 S. W. 632. 

All of plaintiffs’ exceptions are overruled, and the case is remitted to the 
superior court for the entry of judgment on the verdict as directed 


SECURITY NAT. FIRE INS. CO. et al. v. KIFURI. No. 5358. 
Supreme Court of Texas. Feb. 18, 1931. 
36 Southwestern Reporter (2d) 147. 
2. INSURANCE. 

Fire policies on ice factory and permanent piping and fixtures for heating, 
lighting, and water, held to exclude other fixtures and machinery. 

Policies in question did not include objects or machinery attached 

to building which would be strictly classed in law as fixtures, other than 

such permanent piping and fixtures as were used for heating, lighting, 

and water service. 

(For other cases, see Insurance, Dec. Dig. § 163[3].) 

Error to Court of Civil Appeals of Fourth Supreme Judicial District. 

Suit by A. Kifuri against the Security National Fire Insurance Company 
and others. A judgment for plaintiff was affirmed by the Court of Civil Appeals 
[12 S.W.(2d) 235], and defendants bring error. 

Reversed, and remanded for a new trial. 

Nelson Lytle, T. M. West, and Hardy & Hardy, all of San Antonio, for 
plaintiffs in error. 

David E. Hume, of Eagle Pass, for defendant in error. 

Cartz, C. 

This suit was originally filed by A. Kifuri, hereinafter called plaintiff against 
the Security National Fire Insurance Company, the Fireman’s Fund Insurance 
Company, and the National Liberty Insurance Company, on three insurance 
policies in the sums of $3,000, $3,000, and $4,000, respectively. All of these policies 
insured the property therein protected for one year, from the 16th day of July, 
1927: all expiring July 16, 1928. 

All three of the policies insured the property described therein in the follow- 
ing language: 

“Mercantile Building Form. 

$3,000.00 On the one story metal roof G. I. & Stucco Building and additions 
attached thereto, including foundations, awnings (except cloth awnings), per- 
manent piping and fixtures for heating, lighting and water service, while oc- 
cupied for the following purposes only: Ice Factory, and situated as follows: 
No. 444 and 445 S. side Church Street, in Eagle Pass, Texas, being Lot No. 1 
& 2, Block No. 7R5NH, Map Page 8, File No. 769. 

“S$ Nil On Store and Office Furniture and Fixtures, including Counters, 
Shelving, Iron Safes, Typewriters and Cash Registers, while contained in the 
building above described. 

“$ Nil On —— 

“No insurance attaches under any of the above items unless a certain amount 
is specified and inserted in blank space immediately preceding the item.” 

All three of the policies also contained the following clauses with reference 
to concurrent insurance: 

“Total concurrent insurance | 
follows: $15,000.00 on Building; $ 
on ——— 


vermitted, including this policy, $15,000.00 as 


— on Furniture and Fixtures; $ ——— 





“It is understood and agreed that no other insurance is permitted unless the 
total amount allowed, including this policy, is entered in blank space in  para- 
graph next above.” 


All of the policies also contain the following clause, with reference to pro- 
portion of liability: 
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“This company shall not be liable under this policy for a greater propor- 
tion of any loss on the described property, or for loss by and expense of re- 
moval from premises endangered by fire, that the amount hereby insured shall 
bear to the whole insurance, whether valid or not, or by solvent or insolvent 
insurers, covering such property, and the extent of the application of the in- 
surance under this policy or of the contribution to be made by this company 
in case of loss, may be provided for by agreement or condition written hereon 
or attached or appended hereto. Liability for re-insurance shall be specifically 
agreed hereon.” 

The suit was based on three respective Texas Standard fire insurance policies 
issued by the above-named three companies, and in his petition the plaintiff al- 
leges that the building was a total loss, and he sued each insurance company 
for the full amount of each insurance policy. The petition, however, had the 
policies attached to it, and it makes them parts thereof. The prayer for relief 
is for judgment, as upon a liquidated demand, against the two defendants first 
mentioned for $3,000 and interest each, and the third for $4,000 and interest, 
together with costs, and the petition also prays for general and special relief. 

The record shows that the three insurance companies were joined as code- 
fendants in one suit over their protest and that each filed separate pleas in 
abatement which were duly overruled, after which they filed separate pleas of 
misjoiner of causes of action and of parties defendant. These pleas were also 
overruled. 

After the overruling of the pleas in abatement and misjoiner, each insur- 
ance company filed separate supplemental answers containing general and special 
exceptions and general denials, which exceptions the court overruled in detail, 
and the case proceeded to trial before a jury as one joint suit upon special 
issues. 

In response to the special issues submitted, the jury found: (a) That the 
plaintiff furnished the insurance companies with proof of loss sixty days before 
filing suit, which was retained by them without objection; (b) that the difference 
in value between the bare building without considering any appliances, parts, 
piping, or machinery, before and after’ the fire, was $6,000; (c) that the differ- 
ence in value between the building equipped as an ice factory, in its condition 
before the fire, and its value after the fire, was $12,222; (d) that some of the 
machinery, ice factory appliances, and piping had become affixed to the build- 
ing or had hecome a part of the permanent piping and fixtures for heating, 
lighting, and water service; and (e) that the value of the machinery, ice factory 
appliances, and piping which had become affixed to and a part of the building 
was $6,222. 

[1] By proper assignments the insurance companies complain of the holding 
of the Court of Civil Appeals [12 S. W. (2d) 235] to the effect that there is no 
misjoinder of parties or causes of action in attempting to sue the three insur- 
ance companies in one joint suit on the three separate policies. 

In connection with the assignment on this question of misjoinder, the in- 
surance companies cite the case of Hartford Fire Insurance Company v. Post, 
25 Tex. Civ. App. 428, 62 S. W. 140, and contend that the holding in the instant 
case is in conflict with the holding in the Post Case. 

The Court of Civil Appeals attempts to distinguish the facts in the instant 
case from the facts in the Post Case, but we are of the opinion that a careful 
reading of the opinion in that case will disclose that there is a direct conflict be- 
tween the holding of the Court of Civil Appeals at San Antonio in the instant 
case and the holding of the Court of Civil Appeals at Galveston in the Post 
Case. In fact, we think the language of the two policies in the Post Case, and 
the language in the three policies in the instant case fixing the proportion of 
liability in case of partial loss, is not only the same in legal effect, but the same 
in actual language. It therefore becomes necessary to settle the conflict. 

Under the foregoing record the Supreme Court is of the opinion that since 
the three policies here involved all in effect provide that in case of partial loss 
each company shall only be liable for the proportionate amount that its insurance 
bears to the whole insurance, all parties, insured and insurers, are jointly in- 
terested in ascertaining the amount of loss so that the proportionate liability 
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of each insurance company can be ascertained. It follows from this that all 
three insurance companies are sufficiently jointly interested in the subject-matter 
of the litigation to justify all being joined as defendants in one suit. We there- 
fore overrule the pleas of misjoinder filed by the several insurance companies. 
This overrules the holding in the Post Case. 

[2] By proper assignments the insurance companies contend that the policies 
of insurance here sued on as written do not cover all the ice-making machinery 
and fixtures contained in the building. We sustain these assignments. The policies 
cover a “One story metal roof G. I. & Stucco building, and additions thereto, 
including foundations, awnings (except cloth awnings), permanent piping and 
fixtures for heating, lighting and water service.” (Italics ours.) Under the plain 
wording of the policies, they only cover such piping and fixtures as are per- 
manent, and are used for heating, lighting, and water service. 

The record discloses that many items for ice-making machinery and. fixtures, 
not for heating, lighting, or water service, and not a part of the building proper, 
were included in the recovery. The policies as written do not cover the things 
attached to the building that would be classed, in law, strictly as fixtures, except 
such as are used for heating, lighting, and water service. Also there is no al- 
legation of fraud, accident, or mistake contained in the plaintiff's petition, and no 
effort to reform the contracts. 

On account of the fact that the recovery includes items for ice-making 
machinery and fixtures not covered by the policies, the judgments of the Court 
of Civil Appeals and district court should he reversed, and the case remanded 
to the district court for a new trial. 

Cureton, C:. J. 

The foregoing opinion is adopted as the opinion of the Supreme Court, and 
judgment will be entered in accordance therewith. 

GIRARD FIRE & MARINE INS. CO. v. FARMER. No. 3928. 

Court of Civil Appeals of Texas. Texarkana. Feb. 10, 1931. 
Rehearing Denied Feb. 12. 1931. 
36 Southwestern Reporter (2d) 282. 
1. INSURANCE. 

Fire policies containing mortgage clause, though becoming void as to in- 
sured on conveyance, remain valid as to mortgagee (Rev. St. 1925, art. 4931). 

Fire policies respectively contained stipulation pursuant to Rev. St. 
1925, art. 4931, that policy should not be invalidated as to mortgagee by 
any act or neglect of mortgagor or owners, nor by any change in the in- 
terest, title, or possession of the property. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

On Motion for Rehearing. 
2. INSURANCE. 

Insurers under fire policies, claiming they were not liable to mortgagor or 
owner, by paying mortgage and taking assignment, became owners of mort- 
gage debt and entitled to look to mortgagor’s grantee for payment. 

Fire policies in question contained stipulation that insurer, on pay- 
ment to mortagee of any sum for loss or damage under policy, and if 
claiming that as to mortgagor or owner no liability existed, shall, to ex- 
tent of such payment, be subrogated to mortgagee’s right of recovery 
and claim on collateral to mortgage debt, but without impairing mort- 
gagee’s right to sue, or it may pay mortgage debt and require assignment 
thereof and of mortgage. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

3. INSURANCE. 

Rule as to prorating concurrent insurance held inapplicable, where one 
set of insurers were subrogated to mortgagee’s rights. 

Fire policies insuring both owner C. and mortgagee’s interest pro- 
vided for insurer's subrogation to mortgagee’s rights on insurer's pay- 
ing mortgagee, if claiming no liability as to mortgagor. C. transferred 
‘o F., who took out policy covering both F's interest as owner and mort- 
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gagee’s interest. Fire occurred, damaging in excess of amount of last 
policy. C’s insurers, claiming no liability to F., paid mortgage debt, 
and took assignment of mortgage. Court held that F.’s insurer was 
liable, in addition to liability to F., for full amount of mortgage debt, 
and not merely for pro rata share with C’s insurers of amount of mort- 
gage debt. 

(For other cases, see Insurance, Dec. Dig. § 504.) 


Error from District Court, Dallas County; Royal R. Watkins, Judge. 

Suit by Mrs. Gladys Farmer against the Girard Fire & Marine Insurance 
Company, wherein George S. Wright, trustee and assignee, intervened and 
became a party plaintiff. To review the judgment rendered, defendant brings 
error. 

Affirmed. 


April 29, 1928, one G. P. Collins owned the property known as 1708 Len- 
way street in the city of Dallas, on which he owed the Gaulding Mortgage 
Company $2,500, and interest thereon, secured by a trust deed on the prop- 
erty. Said deed contained a stipulation requiring the owner to keep frame build- 
ings constituting part of the premises insured against loss by fire “to extent 
insurance (quoting can be ,obtained thereon, for the benefit of the holder or 
holders of notes,” evidencing said $2,500 indebtedness. On said April 29, 1928, 
the Pacific Fire Insurance Company issued to said Collins a policy insuring him 
for one year against such loss in the sum of $500. May 19, 1928, the London 
& Lancashire Insurance Company, Limited, issued said Collins a policy insur- 
ing him for one year against such loss in the sum of $2,000; and September 
21, 1925, the Mercantile Insurance Company of America issued said Collins a 
policy insuring him for three years against loss in the sum of $1,000. By its 
terms each of said policies was payable, in the event of loss by fire, to said 
Gaulding Mortgage Company as its interest might appear. June 20, 1928, Col- 
lins sold the property to Mrs. Gladys Farmer. Neither of said policies nor any 
right under either of them was assigned to Mrs. Farmer. June 25, 1928, the 
Girard Fire & Marine Insurance Company, not then knowing anything about 
the insurance procured by Collins, issued a policy to Mrs. Farmer insuring 
the property in the sum of $4,050 against loss by fire. By the terms of this 
policy it also was payable, in the event of loss, to said Gaulding Mortgage 
Company as its interest might appear. July 18, 1928, the buildings referred to 
were damaged by fire in a sum in excess of $4,050. The indebtedness to the 
mortgage company secured by the mortgage on the property at that time 
amounted to $2,500, not including interest. Not until after the fire occurred 
did the mortgage company know anything about the issuance of the policy 
by said Girard Fire & Marine Insurance Company. In April, 1929. Mrs. Farmer 
in writing transferred to said mortgage company “any and all claims she had 
against the Girdard Fire & Marine Insurance Company” under the policy it 
issued to her June 25, 1928, as hereinbefore stated. June 3, 1929, “in consideration 
(quoting) of the amount then due upon said mortgage,” the. Gaulding Mort- 
gage Company transferred to George S. Wright. as trustee for the three in- 
surance companies which issued the Collins policies, “said deed of trust notes 
and mortgages securing the same and all claims that it might have against 
the Girard Fire & Marine Insurance Company under its policy.” On the same 
day to wit, said June 3, 1929, Mrs. Gladys Farmer, the assured named in the 
Girard Fire & Marine Insurance Company policy, transferred all rights or claim 
she might have against Girard Fire & Marine Insurance Company to said 
George S. Wright as trustee for said three insurance companies. The amount 
of money paid by said George S. Wright as trustee for said three insurance 
companies was not, it appeared, “made as a payment (quoting) under said 
policies, but as a purchase as trustee for said three insurance companies of 
said deed of trust notes and mortgage securing the same.” This suit was by 
Mrs. Gladys Farmer as plaintiff on her own behalf and “on behalf (quot- 
ing) of said Geo. S. Wright, assignee of the Gaulding Mortgage Company, and 
for his use and benefit as well.” It was to recover of said Girard Fire & Marine 
Insurance Company the amount of the policy issued by it as hereinbefore 
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stated, Said Wright, by intervention, as trustee aforesaid, adopted the plead- 
ings of Mrs. Farmer as his own, and became a party plaintiff to the suit. The 
trial was to the court without a jury, and resulted in a judgment in favor of 
Wright as trustee for $3,084, the amount, principal, interest, and attorney’s 
fees, of the indebtedness to the Gaulding Mortgage Company, secured as stat- 
ed, and in favor of Mrs. Gladys Farmer for $1,244.16 as the difference between 
the amount of said indebtedness and the amount of said insurance company’s 
liability under said policy. This appeal was prosecuted by said Girard Fire & 
Marine Insurance Company. 

E. G. Senter and M. H. Baughn, both of Dallas, for plaintiff in error. 

Geo. S. Wright and Coffman & Hill, all of Dallas, for defendant in error. 

Wixson, C. J. (after stating the case as above) 

[1] The policies issued to Collins became void as to him when he con- 
veyed the property they covered to Mrs. Farmer; but each of them contained 
a stipulation (in harmony with article 4931, R. S. 1925) that as to the mortgage 
it should not “be invalidated (quoting) by any act or neglect of the mortgagor 
or owner of the within described property * * * nor by any change in the in- 
terest, title or possession of the property,” and therefore remained valid and 
effective in favor of the Gaulding Mortgage Company. 

At the trial the Girard Fire & Marine Insurance Company, while deny- 
ing that the policy it issued became effective as to the mortgage company, in 
open court admitted same was effective as to Mrs. Farmer, and that it was 
liable to her for the difference between the mortgage debt and the amount of 
the loss to her by the fire. 

There is no doubt, we think, if that policy never became effective in favor 
of the mortgage company, when the fire occurred the Girard Company be- 
came bound to pay the full amount of the policy to Mrs. Farmer, and the com- 
panies issuing the policies to Collins became bound to pay the full amount of 
the mortgage indebtedness to the mortgage company. It would follow, in that 
event, that Mrs. Farmer alone would be entitled, on the showing in the record, 
to complain because part of the sum which should have been adjudged to her 
was, instead, adjudged to the trustee. What recourse, if any, the trustee of 
the companies issuing the policies to Collins, having paid the mortgage debt 
and taken a transfer thereof to himself, would have as against Mrs. Farmer, 
need not be determined, as it is not a matter that concerns the Girard Company. 

As we view the record, there is only one theory upon which it could be 
held that the Girard Fire & Marine Insurance Company has a right to com- 
plain of the judgment, and that one is that the policy it issued to Mrs. Farmer 
was effective in favor of said mortgage comp: iny at the time the fire occurred. 
In that event the Girard policy and the policies issued to Collins made the case 
one of double insurance so far as the mortgagee was concerned, and the doctrine 
of contribution applied as between the insurance companies, according to which 
the companies issuing the policies to Collins, and their trustee, would be en- 
entitled to recover of the Girard Company only a proportional part, to wit, 
$1,635.46, of the mortgage debt. We do not think this view of the matter is 
affected by the fact that the trustee of the companies issuing the policies to 
Collins paid the mortgage debt and took a transfer thereof to himself. The 
only effect of such transfer, we think, was to confer upon the trustee the 
right the mortgage company had to look to the Girard Company for a pro rata 
part of the mortgage debt. Each ot the policies issued to Collins and the policy 
issued to Mrs. Farmer as well contained a stipulation that if there was other 
insurance on the property, it should not be liable for a greater proportion of any 
loss “than the sum (quoting) hereby insured bears to the whole amount of insur- 


ance on said property, payable to, held by or consented to by said mortgagee 
(trustee).” 


Contrary to the view which the Girard Company seems to entertain, we 
think the policy it issued did take effect in favor of the mortgage conipany, 
and therefore that the judgment as to it is erroneous, in that it should have heen 
in the trustee’s favor against it for a pro rata part of the mortgage debi, to 
wit, said sum of $1,635.46, instead of for the full amount of said debt, to wt, 
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the sum of $3,048.84. The judgment will be reformed accordingly in that re- 
spect, and, as reformed, will be affirmed. 
On Motion for Rehearing. 

Among contentions urged in the motions is one by the appellee George 
S. Wright, trustee, that this court erred when it held that he and Mrs. Farmer 
together were not entitled to recover of appellant the full amount of the policy 
it issued to her. We think the contention should bé sustained. 

The error was caused by the failure of this court to give the effect it was 
entitled to to a stipulation in each of the Collins policies as follows: 

“On payment to such mortgagee (or trustee) of any sum for loss or damage 
hereunder, if this Company shall claim that as to the mortgagor or owner, no 
liability existed, it shall to the extent of such payment be subrogated to the 
mortgagee’s (or trustee’s) right of recovery and claim upon the collateral to 
the mortgage debt, but without impairing the mortgagee’s (or trustee’s) right 
to sue, or it may pay the mortgage debt and require an assignment thereof and 
of the mortgage.” 

It (the error of this court) was due primarily to the failure of the writer 
to more carefully examine the record than he did. 

2, 3] It appeared in the record that the companies issuing the policies to 
‘Collins were not, and claimed they were not, liable to him, and that they paid 
the mortgage debt and took an assignment thereof and of the mortgage. By 
such payment and assignment said companies became the owners of the mortgage 
debt, and, as such, were entitled to look to Mrs. Farmer for payment thereof. 
Alamo Ins. Co. v. Davis, 25 Tex. Civ. App. 342, 60 S. W. 802; Mosby v. Ins. Co., 
285 Mo. 242, 225 S. W. 715; Milwaukee Mechanics’ Ins. Co. v. Ramsey, 76 Or. 
570, 149 P. 542, Ann. Cas. 1917B, 1132, L. R. A. 1916 A, note page 562. It 
appeared, further, that, after the fire, Mrs. Farmer transferred to the mortgage 
company as security for the debt she owed it the claim she had against appellant 
on account of the policy it had issued to her; and it appeared, further, that 
thereafter, in consideration of the amount due upon the mortgage, the mortgage 
company transferred to appellee Wright, as trustee for the companies issuing 
the policies to Collins, the indebtedness of Mrs. Farmer to it and the mortgage 
securing same, “and all claims (quoting) that it might have ‘against the -Girard 
Fire & Marine Insurance Company under its policy.” It appears in the state- 
ment of facts that appellant in open court stated it made no claim “that its policy 
of insurance (quoting) was void, but that its position was that the companies 
carrying the policies in the name of Collins were liable to the mortgagee to the 
extent of the mortgage debt, and that the Girard Fire & Marine Insurance Com- 
pany was responsible to Mrs. Gladys Farmer only for the difference between the 
mortgage debt and the amount of loss and damage.” So, it seems, the real 
question on the appeal was not one as to liability of appellant on the policy it 
issued, for that was admitted, but was one as to the amount of its liability and 
as to who was entitled to enforce same. We do not think it appeared that 
appellant’s liability was “secondary,” or that it was for a sum less than the 
policy, for any of the reasons urged by it. It appeared the loss by fire amounted 
to a sum greater than the amount of the policy sued upon. Therefore, we think, 
the liability of appellant was for the full amount of the policy. 

The motion of appellant will be overruled, and the motion of Mrs. Farmer 
and the trustee will be granted, and the judgment heretofore rendered by this 
court will be set aside, and the judgment of the court below will be affirmed. 


EXPORT INS. CO. v. AXE et al. No. 798. 
Court of Civil Appeals of Texas. Eastland. Feb. 6, 1931. 
Rehearing Denied March 13, 1931. 

36 Southwestern Renorter (2d) 572. 


1. INSURANCE. 

Where insured property is realty and loss total, stipulation in fire policy 
for appraisement is inapplicable (Rev. St. 1925, art. 4929). 

(For other cases, see Insurance, Dec. Dig. § 567.) 
3. INSURANCE. 

Stipulation in fire policy that all property insured other than building should 
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for purpose of policy be treated as personalty held void as contravening statute 
(Rev. St. 1925, art. 4929). 

Rev. St. 1925, art. 4929, provides that, in case of total loss of prop- 
erty insured, by fire, fire policy should be considered to be a liquidated 
demand against the company for full amount of such policy, but that 
statute should not apply to personal property. 

(For other cases, see Insurance, Dec. Dig. § 500.) 

4. INSURANCE. 

In determining whether damaged fixture is “total loss” within fire policy, 
test is whether following fire there is some substantial portion remaining which 
reasonably prudent owner uninsured would have used as basis for restoring prop- 
erty. 

(For other cases, see Insurance, Dec. Dig. § 493.) 

5. INSURANCE. 

Evidence established that property covered by fire policy was realty, and 
that loss was total; hence insured were not required to have loss submitted to 
appraisers (Rev. St. 1925, art. 4929). 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

6. INSURANCE. 

Jury’s answer as to value of property covered by fire insurance held im- 
material, where property was realty and loss total (Rev. St. 1925, art. 4929). 

(For other cases, see Insurance, Dec. Dig. § 500.) 

Appeal from District Court, Taylor County; W. R. Chapman, Judge 

Action by John and Carl Axe against the Export Insurance Company. Judg- 
ment for plaintiffs, and defendant appeals. 

Affirmed. 

Cox & Hayden, of Abilene, for appellant. 

Scarborough, Ely & King, of Abilene, for appellees. 

HickMAN, C, J. 

The suit was upon a policy of fire insurance issued by appellant to appellees 
upon certain gin buildings and machinery. The different items of property were 
set out separately in the policy, and a specified amount of insurance provided 
as to each item. Four separate buildings were covered in amounts, respectively, 
of $2,000, $900, $500, and $100. The last two named buildings were not burned, 
and no recovery was sought or obtained therefor. Recovery was had for the 
first two named buildings and also for an engine insured for $4,250 and for 
machinery insured for $7,250. The case: was submitted to a jury on three special 
issues, by its answers to which the following facts were determined: (1) The 
engine was a total loss a result of the fire: (2) the reasonable cash market 
value of the engine immediately before the fire was $6,500; and (3) the reason- 
able cash market value immediately before the fire of all of appellee's machin- 
ery, other than the engine, was $7,200. Upon these findings judgment was rendered 
for appellees for $14,400. This amount included the following items: $2,900 on the 
two houses destroyed; $7,250 on the machinery other than the engine, and $4,250 
on the engine. From this judgment appellant has perfected an appeal. 





The controlling question relates to the action of the trial court in not sus- 
taining appellant’s plea in abatement. The matters pleaded in abatement were also 
pleaded in bar to appellees’ right of recovery. These pleadings set up a provision 
of the policy, common to all standard policies of fire insurance, to the effect 
that, in the event of disagreement as to the amount of loss, the same should be 
ascertained by appraisers. Appellees refused, after due demand, to submit the 
matter to appraisement, and rely for justification of their action on the con- 
tentions, first, that all the property covered by the policy was real estate, and, 
second, that same was a total loss. 

[1] The rule is well settled that, by virtue of article 4929, R. S. 1925, if the 
property was real estate and the loss total, the stipulation in the policy for an 
appraisement is not applicable. “Etna Ins. Co. v. Shacklett (Tex. Civ. App.) 57 
S. W. 583; Natl. Fire Ins. Co. v. House (Tex. Civ. App.) 197 S. W. 476; Am. 
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Central Ins. Co. v. Terry (Tex. Civ. App.) 15 S.W.(2d) 81; Id. (Com. App.) 
26 S.W:(24): 1623 26 C. J. 417. 14 Re €.-L.. p 1555, $ Seo: 

The first question therefore for us to determine is, Was the property real 
estate? No contention is made that the buildings were not a part of the realty, 
but the insistence is that the machinery and engine were personalty. John Axe 
testified fully with regard to the character of this machinery, and his testimony 
was not disputed. It reveals that it was the ordinary machinery used in the 
operation of a cotton gin. “That machinery in the house, we attached that to the 
building as it naturally should be, to operate in that building. We put it in there 
stationary. When we put that machinery in that building we intended to operate 
it to gin cotton. We never did intend to take it out. I attached this machinery 
to the property with the idea of leaving it there as long as it was fit to use,— 
to leave it there. As to how that machinery, those gin stands, were attached to 
the building, I will say the gin stands were attached to the sills in the floor. 
They were bolted down.” 

Following this testimony the witness described each item of the property, 
and then stated: “There was no part of that property that was not attached to 
the real estate. It was all attached as part of the real estate.” 

[2, 3] The land upon which the gin was situated belonged to appellees. They 
had operated the gin for several years prior to the fire. Whether or not machin- 
ery is a part of the land does not depend alone upon whether the same is bolted 
or nailed to the building. Other familiar factors are determinative. Under this 
undisputed evidence all of the machinery would have passed under a deed con- 
veying only the land. Citizens’ Nat. Pank v. Elk Mfg. Co. (Tex. Com. App.) 
29 S.W.(2d) 1062; Jones v. Bull, 85 Tex. 136, 19 S. W. 1031; Brown v. Roland, 
92 Tex. 54, 45 S. W. 795: Potter v. Mobley (Tex. Civ. App.) 194 S. W. 205; 
Alexander v. Anderson (Tex. Civ. App.) 207 S. W. 205; Ford v. Van Valken- 
burg (Tex. Com. App.) 228 S. W. 194. 

Appellant insists that the status of the machinery as personalty was fixed 
by the following provision of the policy: “It is understood and agreed that each 
item or subject of insurance under this policy, (other than the building or build- 
ings) is, for the purpose of this contract of insurance, to be treated and con- 
sidered as personal property.” 

The validity of this stipulation must be tested in the light of article 4929, 
R. S. 1925, reading as follows: “A fire insurance policy, in case of a total loss 
by fire of property insured, shall be held and considered to be a liquidated de- 
mand against the company for the full amount of such policy. The provisions of 
this article shall not apply to personal property.” 

The case of Westchester Fire Ins. Co. v. Roan (Tex. Civ. App.) 215 S. W. 
985, 986, is relied on by appellant to uphold the validity of the provision. That 
case does contain a statement upholding its validity, and a writ of error was 
refused therein by the Supreme Court. We are not advised as to which party 
prosecuted the writ of error, but from the nature of the judgment rendered in 
the Court of Civil Appeals it would appear likely that the writ was prosecuted 
by the insurance company, in which event the correctness of the ruling was not 
put in question. We note the following language in that opinion: “It is by no 
means clear from the evidence in the case before us that all of the machinery 
specified in the policy of insurance was so attached to the freehold, under familiar 
rules relating thereto, as to become part of the soil.” 

That being the state of the record in that case, the question of the validity of 
the stipulation was not necessary for decision. This further observation regarding 
that authority is made: The opinion states that there was a conflict between the 
cases of AEtna Ins. Co. v. Lewis (Tex. Civ. App.) 204 S. W. 1170, upholding the 
validity of such stipulation, and the case of Ginners’ Mutual Underwriters v. 
Wiley & House (Tex. Civ. App.) 147 S. W. 629, condemning same, and that, 
since a writ of error was refused in the former case, same was regarded as 
controlling. We observe that error was also refused in the latter case, and that, 
in our opinion, the question was not decided in the Lewis Case. We _ shall, 
therefore, look to other authorities than the one cited by appellant to determine 
the question here presented. 

In the case of Queen Ins. Co. v. Jefferson Ice Co., 64 Tex. 578, the Supreme 
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Court construed the article in this language: “The language of the statute 
referred to is clear, and its purpose evidently was to make all policies on real 
property, in cases of total loss, valued policies, without reference to stipulations 
contained in them which would give them a different character but for the statute, 
which becomes a part of every such contract.” The same construction was given 
in Phoenix Ins. Co. v. Levy, 12 Tex. Civ. App. 45, 33 S. W. 922, Commercial 
Union Assur Co. v. Meyer, 9 Tex. Civ. App. 7, 29 S. W. 93, and Sun Mutual 
Ins, Co. v. Holland, 2 Willson, Civ. Cas. Ct. App. § 443. 

The exact question was presented in Ginners’ Mutual Underwriters v. Wiley 
& House (Tex. Civ. App.) 147 S. W. 629 (error refused), wherein it was held 
that it was not competent for the parties by agreement to impress realty with 
the character of personality, for the reason that the effect thereof would be to 
contravene and evade the terms of the statute. 

In the case of Havens vy. Germania Ins. Co., 123 Mo. 403, 27 S. W. 718, 26 
“L. R. A. 107, 45 Am. St. Rep. 570, the Supreme Court of Missouri construed a 
like provision in an insurance policy in the light of the valued policy article of 
the statutes of that state similar to article 4929, and held that to give effect to the 
stipulation in the policy would be permiting a contract to change the law. The 
stipulation was therefore held to be a nullity. 

The same question was presented to the Supreme Court of Mississippi, which 
state also has a valued policy article in its statutes, in the case of Darden v. 
Liverpool & London & Globe Ins. Co., 109 Miss. 501, 68 So. 485, and it was 
there held that the stipulation in the policy was against the statute and therefore 
void. 

To the same effect is the case of Ins. Co. of N. A. v. Bachler, 44 Neb. 549, 
62 N. W. 911, by the Supreme Court of Nebraska. The reasons for the holding 
are so clearly stated by the Supreme Court of Ohio in the case of Queen Ins. 
Co. v. Leslie, 47 Ohio St. 409, 24 N. E. 1072, 1074, 9 L. R. A. 45, that we quote 
at length therefrom as follows: “The statute rests upon considerations of public 
policy: one of its purposes being to exact of insurance companies doing business 
in this state reasonable diligence and care to avoid improper risks and overinsur- 
ance, by requiring their agents to make personal examination of the property, 
and fix its insurable value, before writing the insurance. * * * Under the rule 
of liability thus established by the statute, responsible companies are less likely to 
take risks recklessly, or for a sum greater than the value of the property, and 
persons whose buildings are insured receive protection against the injustice result- 
ing from merely technical defenses founded upon the many conditions inserted in 
the policy, formerly resorted to. The statute cannot be treated as conferring 
upon the assured a more personal privilege, which may be waived or qualified by 
agreement. It has a broader scope. It moulds the obligation of the contract into 
conformity with its provisions, and establishes the rule and measure of the 
insurer’s liability. Terms and conditions embraced in the policy inconsistent with 
the provisions of the statute are subordinate to it, and must give way.” 

We conclude that it was not competent for the parties, by stipulation in the 
policy, to effect a change in the status of the machinery, and that the stipulation 
having that purpose in view was and is null and void as contravening the statute. 

[4] The next question for determination is, Was the property a total loss? It 
is not contended that the buildings or the machinery, other than the engine, were 
not a total loss. The controversy is limited to the question of whether the engine 
could have been restored by making certain repairs thereto. It is well settled in 
this state that, in determining whether a building, which has been damaged by fire, 
is a total loss, within the meaning of a fire insurance policy, the true rule is wheth- 
er, following the fire, there is some substantial portion of the structure remaining 
which a reasonably prudent owner, uninsured, would have used as a basis for re- 
storing the said building to the condition in which it was before the fire. Royal 
Ins. Co. v. McIntyre, 90 Tex. 170, 37 S. W. 1068, 35 L. R. A. 672, 59 Am. St. Rep. 
797; Fire Ass’n v. Strayhorn (Tex. Com. App.) 211 S. W. 447; American Central 
Ins. Co. v. Terry (Tex. Com. App.) 26 S.W.(2d) 162; Glen Falls Ins. Co. v. Ro- 
gers (Tex. Civ. App.) 33 S.W.(2d) 465. The same rule is applicable to an engine 
which has become a part of the realty. 

Several witnesses testified that the engine was a total loss. Appellant’s wit- 
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ness, Dietz, testified that the engine could be repaired at a cost of $1,103.80. Ap- 
pellees’ witness, Woody, testified: “As to this being a partial or total loss, for 
myself I would consider it a total loss, because the repairs on it would be what 
the engine is worth.” If the jury believed this evidence, it clearly supported the 
finding of total loss, as no reasonably prudent person would undertake to repair 
a burned engine when he could purchase a new one at the same price. Appellant's 
witness, Dietz, also testified as follows: “I do not mean to tell the jury that a 
fire of this kind would burn there long enough to get the west side not only red, 
but white, would not effect that engine. I did not tell them that. I would not 
tell them that. If it did do that, I would tell them it could not be repaired.” 

[5] Appellee Carl Axe testified that he was present at the fire; that a tank of 

fuel oil was near the engine, the burning of which produced great heat for a long 
period of time, and that the engine “got awfully hot; it got white. It’s true that I 
said awhile ago that it was red hot, but it got both. It got both red and white.” 
The jury had the right to believe this witness, and, if his testimony is believed, the 
engine was a total loss under the testimony of appellant’s own witness. We there- 
fore conclude, first, that the property covered by the insurance policy was all real 
estate, and that same was a total loss. It therefore follows that appellees were not 
required to have the amount of the loss submitted to appraisers. 
[6] Error is assigned to the action of the trial court in rendering judgment for 
= 50 on the item of machinery when the jury found the value of such item to be 
$7,200. The assignment is overruled. The answer of the jury was immaterial, 
since the property was real estate and a total loss, and the court could not have 
consistently rendered judgment for less than the face value of the policy thereon. 
Neither this issue nor the third issue was material. If the property was a part 
of the realty, the value was unimportant; if personalty, the plea in abatement should 
have been sustained and no judgment rendered for appellees. 

The seventh proposition is as follows: “Appellant having controverted the 
value of the engine in question and the value of the other machinery other than 
the engine, and the burden being upon appellees to establish said values, and the 
court having failed in its charge to place the burden of proof upon the appellees 
to establish said values, it was reversible error for the court to refuse to amend 
his charge and place said burden upon the appellees when his attention was called 
thereto by an exception seasonably made.” 

[7] No error is presented by this assignment. It is not always necessary to 
give a charge on the burden of proof. The question involved was value, and on 
such issue no charge on burden of proof is required. Bernard’s Inc., v. Austin 
(Tex. Civ. App.) 300 S. W. 256; Davis v. Hill (Tex. Civ. App.) 291 S. W. 681; 
T. & N. O. Ry. Co. v. Syfan (Tex. Civ. App.) 43 S. W. 551. 

[8] Further, since the question of the value of the property was immaterial, 
the findings with regard thereto were likewise immaterial. It follows that, if the 
court erred in this regard, same was harmless. 

[9] No reversible error is disclosed with regard to the admission of certain 
evidence given by the witness Tillett. Even if the evidence had been improper, it 
would not work a reversal, because the same evidence was elicited from the witness 
Dietz without objection. 3 Tex. Jur. p. 190, § 126. 

[10,11] No error is disclosed in appellant’s bill of ‘exceptions No. 3, regarding 
the admission of testimony of the witness Woody. The bill of exceptions was 
qualified by the trial court by setting out the question and answer form of the 
examination. When a party accepts a bill of exceptions which has been qualified 
by the trial court, he is bound by the qualification. 3 Tex. Jur. § 464. This bill, 
as qualified, discloses that the appellant’s grounds of objection and exception were 
not stated in the trial court. We would therefore not be warranted in reviewing 
the matter. 3 Tex. Jur. §§ 335 and 127. 


__No reversible error being disclosed, it is our order that the judgment of the 
trial court be affirmed. 
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FRANKLIN FIRE INS. CO. OF PHILADELPHIA v. ORR. 
No. 3956. 
Court of Civil Appeals of Texas. Texarkana. Feb. 13, 1931. 
Rehearing Denied Feb. 26, 1931. 
36 Southwestern Reporter (2d) 576. 
2. INSURANCE. 

In action on fire policy, evidence of loss and value held sufficient to justify 
submission to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

3. INSURANCE. 

That insured was in another state and was ignorant of fire held sufficient 
circumstance to excuse failure to make proof of loss within 91 days required 
by policy. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

4. INSURANCE. 

Insured’s proof of fire loss held sufficient. 

The insured was asked by the interrogatories of the policy to state 
her knowledge and belief as to the origin and time of the fire, her in- 
terest and that of all others in the property, and the cash value of each 
item with the amount of loss, and the insured by her proof of loss 
answered that “the following described household goods are or was my 
individual personal property and the same was destroyed by fire on or 
about the nineteenth day of August, 1929, and same was insured” in the 
named insurance company, followed by description and value of prop- 
erty, and stating that insured left household goods with others to stay 
there and look after property until insured’s return from California. 

(For other cases, see Insurance, Dec. Dig. § 542[1].) 

5. INSURANCE. 

Fire policy held not to require insured should in proof of loss negative con 
ditions sought to be inquired into when such ccnditions were shown without dis- 
pute not to exist. 

For other cases, see Insurance, Dec. Dig. § 542[1].) 

Appeal from District Court, Bowie County; Geo. W. Johnson, Judge. 

Action by Mrs. Mary I,. Orr against the Franklin Fire Insurance Company 
of Philadelphia. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

The policy of fire insurance upon which this action was brought insured the 
appellee’s household) furniture and other personal property in her one-story 
frame building at 2004 Maple street, Texarkana, Tex., in “an amount not ex- 
ceeding $1,000.00." The policy bore date of September 10, 1928, and was for the 
period of one year, expiring September 10, 1929. 

The insurance company pleaded in abatement of the suit that the insured 
made no sufficient proof of loss as required by the policy. The insured pleaded 
the circumstances to the point that, as soon as she knew of the fire and loss, she 
made, and without delay, full and due proof of loss. 

The policy provided, viz.: “If fire occur the insured shall protect the property 
from further damage, forthwith separate the damaged and undamaged personal 
property, put it in the best possible order,’ make a complete inventory of the 
same, state the quantity and cost of each article and the amount claimed thereon: 
and within ninety-one days after the fire, unless such time is extended in writ- 
ing by this Company, shall render a statement to this Company, signed and sworn 
to by said insured, stating the knowledge and belief of the insured as to the time 
and origin of the fire, the interest of the insured and of all others in the property, 
the cash value of each item thereof and the amount of loss thereon, all encum- 
brances thereon, all other insurance, whether valid or not, covering any of said 
property, and a copy of all the descriptions and schedules in all policies, any 
changes in the title, use, occupation, location, possession or exposures of said 
property since the issuance of this policy, by whom and for what purposes any 
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building herein described and the several parts thereof were occupied at the 
time of the fire,” etc. 

The policy further provided: “The loss shall not become payable until sixty 
days after the ascertainment, estimate, and satisfactory proof of the loss herein 
required shall have been received by this Company, including an award by ap- 
praisers when appraisal has been required.” 

As is made to appear in the fire chief’s evidence, the fire occurred “on the 
night of September 19, 1928,” while elsewhere, as it is made to appear from the 
evidence of other witnesses, the fire “occurred on August 19, 1929.” It appears 
probable that the date “September 19, 1928,” was a clerical error and therefore 
August 19, 1929, should be taken as the real date of the fire. On the date of 
August 19, 1929, as appears without controversy, the insured was in Compton, 
Cal. She had been visiting there since “the early part of the year 1929,” and was 
intending to return to her home at Texarkana some time in the fall of the year, 
probably, as indicated, in October, 1929. Her kinsmen in Texarkana did not 
know her address in California, and because thereof they did not write the insured 
about the fire until some time in October, 1929, when her address was found out. 
Insured had no knowledge whatever of the fire until she got such information 
during the latter part of October, 1929. She then made an affidavit before a 
notary public in California, dated December 3, 1929, and reading: 

“State of California, Willowbrook, County of Los Angeles 

“Mary L. Orr, being first duly sworn, deposes and says: “That the following 
described household goods are or was my individual personal property and the 
same was destroyed by fire on or about the 19th day of August, 1929, and same 
was insured in the Franklin Fire Insurance Company of Philadelphia; 1 player 
piano, $450.00, 1 bedroom suite, $125.00, 1 dining-room suite, $150.00, one gas 
range, $100.00. * * * [Description and value continues.] I left this household 
goods with Guy Shaw and Herbert Huddleston to stay there and look after my 
property until my return from California.” . 

The proof of loss was mailed to appellant to its general office at Philadelphia, 
and was received by it on December 16, 1929. The suit was thereafter filed on 
March 1, 1930. The insured property was all destroyed by fire at a time when 
the policy was in full force. 

The trial court heard the plea in abatement and overruled it. The only issue 
submitted to the jury was as to the value of the goods destroyed by the fire, and, 
in keeping with their finding, a judgment was entered in favor of the insured. 

Thompson, Knight, Baker & Harris, of Dallas, for appellant. 

Joe Hughes and H. H. Taylor, both of Texarkana, for appellee. 

Levy, J. (after stating the case as above). 

[1, 2] The first and second assignments of error are considered together as 
raising the same point. By the first assignment of error, the complaint is made 
of the refusal of the court to give the appellant’s requested peremptory instruc- 
tion to the jury to return a verdict in its favor. By the second assignment of 
error, the complaint is made of submitting to the jury for finding of the reasonable 
cash value of the property destroyed by fire at the time and place of the fire. 
\s appears in the statement of facts, the insured testified by deposition, besides 
other matters, as follows: “I had my household goods insured in the Franklin 
Fire Insurance Company of Philadelphia for $1,000.00. The list and the descrip- 
tion of the furniture stated in the proof of loss and the value thereof is true and 
correct to the best of my knowledge and belief. Proof of loss herewith attached 
and marked ‘Exhibit A.’ ” 

The proof of loss referred to by the insured showed a full list of property 
with description and value, for instance: “One player piano, $450.00, one bedroom 
suite, $125.00, one dining-room suite, $150.00, one gas range, $100.00.” The list 
contained a further description than above set out of all the property insured 
with the quantity and cash value of each item. Some confusion seemingly arises 
as to the “proof of loss” referred to by the insured because the court first sus- 
tained objection to the written proof of toss and did not permit it to be con- 
sidered as “determining the value of the property destroyed by fire.” The court 
at the time stated that “proof of the value will have to be shown in a different 
way,” evidently meaning that, in the absence of further evidence, the instrumew 
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itself could not be regarded as sufficient proof of value. After this ruling, though, 
the insured was further asked to state if the “proof of loss and the value thereot 
was true and correct.” The objections to the question were all overruled by the 
court, and the insured was permitted to answer that the loss and value in the 
proof of loss was correct. The latter ruling was intended to have the effect to 
authorize the jury to consider the written proof of loss in connection with the oral 
evidence in determining the value of the property at time of the fire. In this 
view, the question for decision would be whether or not there is any competent 
evidence of loss and value for the jury to consider. As appears, the insured, in 
her evidence as given above, was fairly endeavoring to state the kind of property, 
the quantity, and the cash value of the same, as insured and when destroyed by 
fire, with the aid and use of the written memoranda. The written instrument 
was produced, and she knew that the facts were correctly stated therein and 
when the facts were fresh in her memory. If at the time when an entry of 
aggregate quantities and values was made the witness knew it was correct, it is 
difficult to say why it is not at least as reliable as is the memory of the witness. 
Such is the ordinary memory that few witnesses would be able to testify as to 
quantities, sums, and values if they were not permitted to refer to proper writings 
or documents which they knew to be correct when made. It is believed there was 
competent prima facie evidence at least of loss and value, and the assignments 
of error must be overruled. Republic F. Insurance Co. v. Weide, 14 Wall. 375; 
20 L. Ed. 894. 

[3-5] By the third assignment of error it is contended that the court erred 
in overruling the plea in abatement. It is pointed out that the proof of loss was 
not in compliance with the requirements of the policy. Although the proof of 
loss was made 118 days after the fire occurred, and not within 91 days there- 
after, as provided in the policy, yet the trial court’s conclusion must be upheld, 
as supported by evidence, that the circumstatces were such as to excuse the delay. 
The insured was absent in another state and was entirely ignorant of the fire 
and loss. Sun Mut. Insurance Co. y. Mattingly, 77 Tex. 162, 13 S. W. 1016; 
33 C. J. § 663, p. 15. But the objection principally urged by appellant was that 
the proof of loss as made was inadequate as such as having too few of the 
features required by the policy. This: contention must depend upon whether or 
not, in view of all the special facts, there was a substantial compliance with the 
information called for by the policy. The insured was asked by the interrogatories 
of the policy to state her knowledge and belief as to the origin and time of the 
fire, and she answered giving the “time” of the fire as being “on or about August 
19, 1929." According to the undisputed evidence, the insured was in California 
and had no knowledge or information as to the “origin” of the fire. She was 
asked to state her interest and that of “all others” in the property, and. she 
answered that all the property was “my individual property.” She was asked to 
state the cash value of each item with the amount of the loss, and in answer 
she set out a full list of the property, quantity and value. She further answered 
that the property listed “was destroyed by fire.” She answered that the company 
carrying her insurance was the “Franklin Fire Insurance of Philadelphia.” She 
was asked to state, and she answered, “by whom and for what purposes” the 
several parts of the building were occupied. The oral evidence offered showed 
without dispute that the facts stated in the proof of loss were true and were all 
the facts existing. It was not contemplated by the policy that the insured should 
go further and negative conditions sought to be inquired into when such condi- 
tions are shown without dispute did not in fact exist. It is believed that the 
proof of loss was a substantial compliance with the requirements of the policy 
and was not inadequate as such. 


[6] By the fourth assignment of error, complaint is made of admitting a 

copy of a letter in evidence which the insured had written to the appellant com- 

pany. The letter related to the proof of loss. The original, rather than the 

copy, may be regarded as better evidence, but the contents of the letter were 

immaterial, and reversible error may not be predicated upon the court’s ruling. 
The judgment is affirmed. 
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ATLANTIC TRUST & SECURITY CO. v. GIRARD FIRE 
& MARINE INS. CO. 
Supreme Court of Appeals of Virginia. March 26, 1931. 
157 Southeastern Reporter 570. 
INSURANCE. ‘ 
Insurer held estopped by acts and conduct of general agent from asserting for- 
feiture of policy under clause relating to conditional ownership. 

Evidence disclosed that general agent of insurance company had agreed 
with insured’s agent that conditional sales contracts respecting insured’s pro- 
perty did not require a rider on policy as they did no violence to sole and un- 
conditional ownership clause, and that, due to such agreement on part of 
general agent, usual rider was not attached to policy. 
(For other cases, see Insurance, Dec. Dig. § 388[3].) 
Epes, J., dissenting. 

Error to Circuit Court of City of Norfolk. 

Action by the Atlantic Trust & Security Company against the Girard Fire & 
Marine Insurance Company. Judgment for defendant, and plaintiff brings error. 

Reversed and rendered. 

Argued before Campbell, Holt, Epes, Gregory, and Browning, JJ. 

Baird, White & Lanning, of Norfolk, for plaintiff in error. 

Williams, Loyall & Taylor, of Norfolk, for defendant in error. 

3ROWNING, J. 


3v notice of motion, the plaintiff in error claimed $1,000 damages, with in- 
terest from October 28, 1928, from the defendant in error on account of loss by fire 
which destroyed a building used as a dwelling, alleged to belong to the plaintiff in 
error, by virtue of the terms of an insurance policy issued by the de- 
fendant in error on the said dwelling; said policy dated November 23, 1927, and 
issued as of that date to one Williams, but subsequently indorsed for the benefit of 
the plaintiff in error, who had purchased the property from Williams. 

The policy was procured from the defendant in error through.the agency in 
Norfolk, Va., Baldwin Bros. This firm of insurance agents was composed of four 
partners, two of whom engaged in a real estate business, which the firm also 
transacted, and the other two conducted particularly the insurance part of the 
business. The partner who secured the issuance of the said policy was one Wil- 
liam R. Howard. who was constantly in touch with and consulted the general 
agent of the defendant in error, H. W. Saunders, of Hampton, Va. The Bald- 
wins of the firm of Baldwin Bros. were officers in the company which is the 
plaintiff in error. 

The said policy of insurance contained the following clause: 

“This entire police shall be void, unless otherwise provided by agreement in 
writing added hereto, (a) if the interest of the insured be other than unconditional 
and sole ownership; or (b) if the subject of insurance be a building on ground not 
owned by the insured in fee simple; or * * * (d) if any change, other than by the 
death of an insured, take place in the interest, title or possession of the subject of 
insurance (except change of occupants without increase of hazard).” 

The record consisted of the said notice of motion, a plea of tender of the un- 
earned portion of the premium, grounds of defense, an agreed statement of facts, 
testimony of three witnesses, a contract of sale of the subject of insurance from the 
plaintiff in error to one Dawley, and a copy of the policy of insurance. Both liti- 
gants waived the right to demand a jury and agreed to the submission of the whole 
matter of law and fact to the court for its determination. 

The court, on the 10th day of June, 1929, by its order, entered judgment for the 
defendant in error, to which judgment this court granted a writ of error. 


There are two assignments of error to the ruling of the trial court. The first 
assignment is that the contract of sale was not susceptible of specific performance 
and the plaintiff was, after its execution, still the sole and unconditional owner: 
and, second, even if, after the execution of the contract, plaintiff was not the sole 
and unconditional owner, the requirements in respect to the “rider” were waived and 
defendant was bound. 


We do not consider it necessary to discuss the first assignment of error because 
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it is our opinion that the correct decision of the second assignment is determinative of 
the case. 

Counsel for the plaintiff in error, we think, has been rather inapt in choosing as 
a basis for this defense the term “waiver.” We think that the case turns upon the 
principles of the law of estoppel. This we gather from the evidence and from the 
conduct of the parties by their agents. As has already been stated, Mr. Howard 
was the member of the firm of Baldwin Bros. Who handled the insurance trans- 
actions, and we here quote from his testimony: 

“Q. Just tell the court and jury what understanding, if any, was arrived at in 
your office in respect to the effect on insurance policies of conditional sales con- 
tracts of property of the Atlantic Trust and Security and other companies. * * * 

“A. The Girard Fire and Marine Insurance Company was with the firm of 
Baldwin Brothers approximately twenty years. They operated in Virginia through 
what is known as a general agent, Mr. H. W. Saunders, of Hampton, being 
their general agent. Mr. H. W. Saunders and the senior members of our firm, 
the Baldwins, were very closely associated in business and more or less intimate 
friends. I came into the firm about ten years ago. Prior to that time my work 
had been field supervision—title of special agent. I had known Mr. Saunders for 
a number of years prior to my connection with Baldwin Brothers. In the opera- 
tions of our business we received, from time to time, both written and verbal 
instructions from our superiors, as we term them,—the special agents and general 


agents. The general agents distinguished from the special agents, more or less 
hi 


ive supreme power in their territory. We don’t know the company at all. All 
our dealings are done with a general agent. He tells us what 
do, and he adjusts the losses. 
agent, 


we can and cannot 
In representing a company through the special 
we have correspondence, and receive instructions, not only from the special 
agent but from the home office officially. Mr. Saunders being a special agent, 
we dealt with him entirely. In view of Mr. Saunders’ long connection with the 
office and in view of his friendship, and having some knowledge of my experience, 
not only Mr. Saunders but other special agents would discuss the various stages 
of the business from time to time and receive written or verbal 


instructions to 
do so and so. In view of 


the fact that this was a high grade agency of long 
standing, the companies, and particularly Mr. Saunders was very liberal with 
our office. He said to me on many occasions, ‘You know as much about the 
business as I do.’ * * * 

“In discussing the other phases of the 


business, we discussed, on one occasion 
or more, 


the question of these conditional sales contracts, and, in discussing that 
with Mr. Saunders and the other men, explaining the relationship between the 
Baldwins and the Atlantic Trust and Security Company, explaining how those 
conditional sales contracts were made, being more or less based upon the pay- 
ments, not exceeding in any case, I don’t believe, the rental of the property, in 
case the property was rented, and if they complied with every condition of this 
conditional sales contract they would eventually get title to the property. Now, 
to prevent unnecessary detail in the office, I asked Mr. Saunders and these men in 
the office if he thought it necessary to endorse those policies payable to— * * * 

“Saunders, of course, the general agent for the Girard Fire and Marine 
Insurance Company; Mr. T. H. DeGraffinreid, special agent of the North 
British Mercantile Company and allied companies; F. H. Spencer, special agent 
for Springfield Insurance Company and allied companies; C. T. Lloyd, special 
agent National Liberty Insurance Company and allied companies: Edward Hunt— 
he left the field; Lawrence Frazier, special agent for A. H. Turner, special 
agency; F. H. Briggs, general agent or assistant general agent American Alliance 
Insurance Company. I believe that is all. Those are the men who had _ super- 
vision of our office as far as the company was concerned and with which we 
discussed the various stages of the business from time to time. * * * 


“T had discussed with Mr. Saunders on various 


oceasions these conditional 
sales contracts. He agreed with me that it was not 


necessary to endorse the 


policies of his company, the Girard Fire and Marine Insurance Company, show- 
ing any additional ownership under this contract of sale. He further stated after 
and Marine In- 


this loss occurred that if he still represenied the Girard Fire 


4 
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surance Company he would pay the claim without question, that it was not his 
idea to take advantage of technicalities. * * * 

“Q. This understanding you speak of was had with Mr. Saunders and the 
representatives of other companies at the time Mr. Saunders was the State 
agent of this defendant company? 

“A. The general agent. 

“Q. And that policy was agreed on in the office and followed? 

“A. Yes, sir. 

“Q. That was the policy with respect to all these conditional sales? 

“A. We had never endorsed any policy as to conditional sales contracts as to 
which there was a number. * * * 

“Q. Mr. Howard, when did these conversations take place with Mr. Saunders? 

“A. From time to time upon his visits to our office. I could not give any 
specific date. 

“Q. Approximately ? 

“A. I would say running over the period of the last few years, which was 
the time the Atlantic Trust and Security Company commenced selling property 
under those conditional sales contracts.” 

We are confronted with the proposition that the general agent of the in- 
surance company agreed with the insured’s agent that the transaction in question 
and similar transactions of this kind did not require a “rider” on the policy, as 
they did no violence to the “sole and unconditional ownership” clause of the 
policy. Due to this agreement on the part of the general agent, the usual “rider” 
was not attached to the policy in question. 

It must be borne in mind that the insured and the insurance agency had been 
dealing in similar transactions covering a period of time and a course of deal- 
ing between them had been established and followed. It will be observed that the 
agreement referred to between the general agent and the agent of the insured 
took place at a time prior to the issuance of the policy bcause, when asked when 
the conversation between himself and Mr. Saunders, the general agent, took 
place, Mr. Howard answered, “I would say running over the period of the last 
few years, which was the time the Atlantic Trust and Security Company com- 
menced selling property under those conditional sales contracts.” 

The witness Howard made this statement on May 24, 1929, in open court. 
and the date of the policy was December 1, 1927, so that a few years anterior 
to the date of the trial would necessarily be inclusive of the date of the policy. 

The following statement in the opinion of the case of Virginia Fire & Marine 
Insurance Company v. Richmond Mica Co., 102 Va. at page 436, 46 S. E. 463, 
465, 102 Am. St. Rep. 846, is applicable to the facts in this case: 

“As has been seen, the assured gave full and explicit information with respect 
to its contract with Mersereau to Lancaster, the general agent of the insurance 
company, and invoked his superior knowledge, in the light of all the facts, to 
write a policy which would afford the indemnity sought, and to secure which 
the premium was paid. Under these circumstances, without the slightest sus- 
picion of bad faith on the part of the assured, the policy in question was pre- 
pared and delivered by Lancaster, with the assurance that it met the necessities 
of the case; and upon that assurance the assured acted, and parted with the 
premium. Between the delivery of the policy and the fire, no change had taken 
place in the status of the property, and not a dollar more of the purchase price 
had been paid by Mersereau; and it is conceded that the assured had an in- 
surable interest in the property far greater in value that the amount of the 
policy. In the face of this undisputed testimony, to permit the insurance com- 
pany, after loss, to escape liability upon the pretext that one of the general 
provisions of a printed policy, intended to cover every conceivable case, had 
been violated, would be in contravention of the decisions of this court from the 


case of West Rockingham Insurance Co. v. Sheets, 26 Grat. [67 Va.] 854, de- 
cided in November, 1875, to the latest expression of the court on the subject, 
found in the case of Union Assurance Society of London vy. Nalls, 101 Va. 613, 
44 S. E. 896 [99 Am. St. Rep. 923], decided in June, 1903.” 


Mr. Vance, in his work on Insurance, at page 345, under the heading of 
“Estoppel,” says: 
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“Estoppel is an equitable doctrine, enforced for the purpose of preventing 
one party from taking an unfair advantage of another who has reasonably relied 
upon his words or conduct. When the insurer has acted in such a way as to 
give the insured reason to believe that some known right under the policy would 
not be insisted upon, and the insured has acted upon that belief, the insurer will 
be estopped to give the lie to his conduct, and claim that right to the prejudice 
of the insured.” 


And the same author, in discussing the general topic of contemporaneous 
waivers, has this to say at page 359: 


“Tt is in precisely such cases as this that courts of law in modern times 
have introduced the doctrine of equitable estoppels, or, as it is sometimes called, 
estoppels in pais. The principle is that where one party has by his representations 
or his conduct induced the other party to a transaction to give him an ad- 
vantage which it would be against equity and good conscience for him to assert, 
he would not, in a court of justice, be permitted to avail himself of that ad- 
vantage. And although the cases to which this principle is to be applied are 
not as well defined as could be wished, the general doctrine is well understood, 
and is applied by courts of law as well as equity where the technical advantage 
thus obtained is set up and relied on to defeat the ends of justice or establish a 
dishonest claim.” 


In Joyce on the Law of Insurance, vol. 2, at page 1124, part of section 439, 
we find the following: 


“We deduce, however, the rule, that the tendency of the weight of authority 
at the present day is against making restrictions in the policy upon an agent’s 
authority conclusive upon the assured and that the company, or any agent with 
general or unlimited powers, clothed with an actual or apparent authorization, 
may either orally, or in writing, waive any written or printed condition in the 
policy, notwithstanding such restrictions, and many cases apply this rule, even 
though the policy provides that a distinct specific agreement shall be indorsed 
thereon, or otherwise prescribes a particular mode of waiver or that only cer- 
tain persons can waive, and there would be no valid reason why if the agent 
may waive the restrictions in the first case he may not in the latter, for such 
restrictions are declared to be ineffectual to limit the legal capacity of the com- 
pany to bind itself by waiving conditions of the policy through an agent acting 
within the real or apparent scope of his authority. So it is held that although 
the policy may stipulate that a waiver can only be established by a written agree- 
ment, indorsed on the policy, yet a waiver by acts in pais may be shown by 
parol testimony. 


“Some of the cases, however, rest their conclusions, not upon the ground of a 
technical waiver, but upon the principle of estoppel by the acts and representa- 
tions of the company’s authorized representative, and in a Michigan case [Secur- 
ity Ins. Co. v. Fay, 22 Mich. 467, 7 Am. Rep. 670] waiver is declared by the 
court to be another term for an estoppel and that ‘it can never arise by implica- 
tion alone, except from some conduct which induces action in reliance upon it.’ 
The insurer may be estopped by the acts and conduct of its agent to defend upon 
the ground of breach of conditions, notwithstanding stipulations that no agent may 
waive any condition. But it must be shown that the agent had an actual or ap- 
parent authority to waive the provision in question, or some ratification of the 
act. Such authority of the agent to waive is declared to exist where he has 
general or unlimited powers or an actual or ostensible authorization, or it 
may be warranted by a course of business, or it may rest upon the doctrine of 
estoppel.” 

We are of opinion that the insurance company, in the immediate case, by the 
acts and conduct of its general agent, is concluded by the law of estoppel from 
asserting a forfeiture under its policy against the assured. 


The judgment of the trial court is reversed, and, the parties having stipulated 
that, in event the insurance company is liable, the amount of its liability is $1,000, 
we now render the judgment that the trial court should have rendered that the 
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plaintiff in error recover of the defendant in error the sum of $1,000, with in- 
terest from the 6th day of January, 1929, and costs. 

Reversed. 

Epes, J., dissenting. 


COLLINS v. LUMBERMEN’S INS. CO. OF PHILADELPHIA, PA. No. 22879. 
Supreme Court of Washington. April 8, 1931. 
297 Pacific Reporter 748. 
1. INSURANCE. 

Any right of purchaser of property in respect to insurance taken out at 
approximately same time could not survive subsequent sale without notice to 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

2. INSURANCE. 

Assignment of second mortgage and interest in insurance by one having no 
rights under policies as second mortgagee availed assignee nothing. 

Insurance was effected at time that second mortgagee was owner of 
property, and failure of parties interested to have change of ownership 
and fact that former owner had become second mortgagee noted on 
policy precluded second mortgagee from acquiring any rights under poli- 
cies as such. 

(For other cases, see Insurance, Dec. Dig. § 213.) 

3. INSURANCE. 

Assignee of mortgage on real estate did not acquire thereby any right in 
respect to insurance on personal property located within building. 

(For other cases, see Insurance, Dec. Dig. § 213.) 

4. INSURANCE. 

Failure of mortgagee with notice of change of ownership to notify insurer 
and see policy was corrected terminated its rights under policy. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

5. INSURANCE. 

Generally, fire insurance company must not demand proof of loss under 
policy knowing that it is going to deny liability. 

(For other cases, see Insurance, Dec. Dig. § 396[1].) 

Department 2. 

Appeal from Superior Court, Clark County; W. A. Reynolds, Judge. 

Action by Alton Collins against the Lumbermen’s Insurance Company of 
Philadelphia, Pa. Judgment of dismissal, and plaintiff appeals. 

Affirmed. 

John Wilkinson, of Vancouver, for appellant. 

Chas. W. Johnson, of Seattle, for respondent. 

BEALs, J. 

This action was brought for the purpose of recovering judgment upon two 
policies of fire insurance issued by respondent to A. F. Garrison—one policy 
insuring personal property in the sum of $2,500; the other having been written 
in a like amount on the building in which the furniture was located. Plaintiff 
sued upon these policies, claiming to be entitled to recover thereon (the property 
insured having been damaged by fire), first, as assignee of A. F. Garrison, and 
A. J. Gump, and also as assignee of United Artisans’ Life Assurance Company, 
which is named in both policies as mortgagee. Plaintiff also contends that de- 
fendant is estopped to deny liability on the policies, in so far as_ plaintiff's 
claim thereon is concerned, because of the acts of defendant and is agent sub- 
sequent to the date of the fire. 


The following is a brief statement of the facts leading up to this contro- 
versy: For some time prior to July 16, 1928, A. F. Garrison was the owner of 
a four-story brick building in the city of Vancouver, Wash., together with the 
furniture therein, known as the St. Francis Hotel, upon which real estate there 
was a first mortgage securing a note in the sum of $20,000 in favor of United 
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Artisans’ Life Assurance Company (hereinafter referred to as Artisans’ Co.). 
Whether or not the Artisans Co. had any claim to or lien upon the hotel furni- 
ture does not appear. At the date above referred to, the building was insured 
in a considerable amount against loss by fire; the policies being in the pos- 
session of the Artisans’ Co., as mortgagee. Whether or not these policies, or 
any policies, save the one above referred to issued by defendant, covered the 
furniture, we are not advised. Messrs. Homann and Wineberg, real estate and 
insurance brokers, maintained an office off the lobby of the hotel, and, accord- 
ing to the testimony introduced by plaintiff, Mr. Garrison and one A. J. Gump, 
to whom Mr. Garrison was selling or trading the property, on the 16th day of 
July called on Messrs. Homann and Wineberg, explaining to them that Mr. 
Garrison was selling the property to Mr. Gump, and that as part of the transac- 
tion $5,000 of additional fire insurance was to be written, half on the building 
and half on the furniture, for the protection of Mr. Garrison, who was taking 
a second mortgage on the property as part of the consideration for the transfer. 
The policies were made out in favor of A. F. Garrison and Blanche N. Gar- 
rison, as owners, each bearing a mortgage rider in favor of the Artisans’ Co. 
The premiums on the policies were paid, and the policies were delivered, be- 
ing later turned over to the agent of the Artisans’ Co. at his Portland Office. 

On the date the policies here sued on were issued, the record title to the 
property was apparently still vested in Mr. Garrison, who died prior to the trial. 
Mr. Gump testified, and plaintiff contends that the evidence shows, that the 
deal between Messrs. Garrison and Gump had been concluded, but that the 
papers necessary to effect the transfer had not all been signed because of delay 
in obtaining the signatures of some of the parties. The mortgage from Mr. and 
Mrs. Gump to Mr. Garrison is in evidence, bearing date July 14, 1928, and hav- 
ing been filed for record August 7th following. This mortgage, according to 
its terms, covers both the real estate and the hotel furnishings, but it bears 
no affidavit of good faith, nor was it filed as a chattel mortgage. As above 
stated, the insurance policies here sued upon were issued July 16th. The deed 
from Mr. and Mrs. Garrison to Mr. Gump is not in evidence, but from Mr. 
Gump’s testimony it is evident that the same was executed and delivered after 
July 16th. Mr. Gump testified that he and Mr. Garrison explained to Messrs. 
Homann and Wineberg, neither of whom testified at the trial, that he (Mr. 
Gump) would be the new landlord, and was purchasing the property. Mr. Gump’s 
testimony is in many particulars vague and indefinite, as to several matters 
he stated that his recollection was not clear, and it is evident that he at times 
became confused. We are satisfied that from his testimony it appears that 
the true situation was explained to Messrs. Homann and Wineberg, and that 
they therefore had knowledge that the title to the property had not on the 
date the policies were ordered and written formally passed from the Garrisons 
to Mr. Gump. It is clear that such was the fact, and whatever the situation 
actually was as between Mr. Garrison and Mr. Gump, and whether or not a 
contractual relationship existed between them which would-have enabled either 
one to enforce specific performance as against the other, it is manifest that 
the closing of the deal and actual delivery of the deed and mortgage took place 
after July 16th. 

The sale to Mr. Gump was in due time completed, and Mr. Garrison’s inter- 
est in the property became that of a second mortgagee. No further notice of 
change of title was given to defendant, and the insurance policies remained 
as written, in the custody of the Artisans’ Co. 

During the fall of 1928, Mr. Gump conveyed or agreed to convey the hotel 
property to Robert Le Febvre in consideration of the conveyance of some Cana- 
dian lands. At this time Mr. and Mrs. Gump executed a deed to the property; 
no grantee being named therein, which deed, together with an assignment of 
the insurance policies and other papers, was placed in escrow in a bank in the 
city of Vancouver, Wash., together with a contract, according to the terms of 
which parties named Hardison and O’Harra had the right to purchase the proper- 
ty under a contract of conditional sale; their rights to be forfeited unless cer- 
tain payments specified in the contract were made. Mr. Le Febvre, as vendor 
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in the contract of conditional sale running to Hardison and O'Harra, by an in- 
strument dated January 26, 1929, assigned his rights in this contract to plain- 
tiff, who, when Messrs. Hardison and O’Harra failed to comply with the terms 
of their contract, served upon them a notice of forfeiture, took the papers out 
of the escrow, inserted his own name as grantee in the deed executed by Mr. 
and Mrs. Gump, filed the deed for record (February 15, 1929), and some time 
thereafter took possession of the property. 

Assignments of insurance policies, which plaintiff's testimony indicates 
were executed by Mr. Gump, were not delivered to plaintiff, and were appar- 
ently lost or destroyed at the time the papers were withdrawn from the escrow. 
Testimony introduced on behalf of plaintiff was to the effect that these assign- 
ments had been approved by agents of the insurance company. 

Some time after plaintiff became the owner of the property, several of the 
insurance policies thereon expired, and plaintiff took out in his own name, as 
owner. other and additional insurance thereon, in the total sum of $35,000 on 
the building and $5,000 on the contents, which was written by the Commerce 
Insurance Comany of New York; the policies bearing a rider showing that they 
were payable to the Artisans’ Co. as mortgagee; the policies being turned over 
to that company. 

March 16, 1929, the hotel building was seriously damaged bv fire: most 
of the personal property therein being ruined by fire or water. Very shortly 
after the occurrence of the fire, one Patterson appeared in the city of Van- 
couver and informed Mr. H. S. Fry, who had written the insurance on the 
property for plaintiff, that he was to adjust the loss for defendant. Mr. Pat- 
terson assumed charge of the property, roped it off, locked the doors, sent 
some of the personal property to cleaning establishments for renovation, and 
in a few davs, when the adjuster for the Commerce Insurance Company appeared, 
with the adjuster for that company took estimates from contractors as to the 
cost of repairs, and conferred with plaintiff concerning the loss. Plaintiff states 
that after about two weeks Mr. Patterson informed him that the defendant 
company would require formal proofs of loss. and that he had been relieved 
from further duty in connection with the adjustment. Blank forms for the 
making of proof of loss were at this time furnished plaintiff bv Mr. Patterson. 
The proofs were prepared and seasonably submitted to defendant’s agent; 
plaintiff contending that in making up the proof of loss he was put to consider- 
able expense 

March 29, 19290, A. F. Garrison assigned to plaintiff his interest in the two 
policies sued upon. as well as all of his “right on account of loss due under 
said policies. except my right to have said loss payments applied to the mort- 
gage now due me if any,” April 26th, the Artisans’ Co. assigned to Truman W. 
Collins (whose certificate to the effect that he received this assignment and that 
from Mr. Garrison, hereinafter referred to, as trustee for plaintiff Alton Col- 
lins appears in the record) the $20,000 note and mortgage 2rhove referred to. 
and April 25, 1929, A. F. Garrison assigned to Truman W. Collins the note and 
mortgage from A. J. and Nancy A. Gump, in the sum of $5,436, dated Julv 14, 
1928 given as part of the consideration for the transfer of the property from 
the Garrisons to Mr. Gump. 

The Commerce Insurance Company adjusted its loss with plaintiff, treat- 
ing all of the insurance on the property as concurrent insurance, and paid the 
plaintiff its proportionate share of the loss. Defendant, on the other hand, 
denied liability, whereupon plaintiff instituted this action. The action was tried 
to a jury. and at the close of plaintiff’s case the court granted a motion for 
a non-suit interposed by defendant. From a judgment of dismissal rendered 
pursuant to this ruling of the trial court, plaintiff appeals. 


In the first place, appellant assigns error upon the ruling of the trial court 
in granting respondent’s motion for a nonsuit, and in denying appellant’s mo- 
tion for new trial. Appellant also argues that the trial court erred in refusing 
to allow the introduction of testimony offered on appellant’s behalf, in allow- 
ing respondent to deny the existence of any contract of insurance and then 
permitting respondent to claim nonliability because of appellant’s alleged failure 
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to comply with the terms of the contract, and in allowing respondent to cross- 
examine appellant’s witnesses upon matters which appellant contends were not 
relevant to the issues being tried. 

We think that from the evidence, for the purposes of this appeal, it must 
be taken as proved that Messrs. Garrison and Gump, at the time the two policies 
here sued upon were ordered, explained to the agents the true situation as to 
the ownership of the hotel property and furniture and the transaction then pend- 
ding between Mr. Garrison and Mr. Gump, and that the conveyances from Mr. 
and Mrs. Garrison had not yet been executed. This seems to us to be the only 
reasonable construction to be placed upon Mr. Gump's rather vague and unsat- 
isfactory testimony. Certainly this testimony will not bear the construction that 
it was then stated to the insurance agents that the transaction had been com- 
pleted; such was not the fact, and it seems clear that the parties were anxious 
only to tell the truth and explain the situation as it-existed. Appellant seems 
to contend it was the wish of Messrs. Garrison and Gump that the policies be 
issued to Mr. Gump as owne~, payable to the Artisans’ Co. as first mortgagee 
and to Mr. Garrison as secund mortgagee, but such policies would not at the 
date of issue have been in accord with the facts, and, if a fire had occurred on 
the night of July 16, the insurer might well have resisted claims on the policies 
upon the ground that the ownership of the property was not correctly stated 
therein. 


The policies contain the ordinary standard prdvisions to the effect that the 
agents writing them had no authority to waive any of the provisions of the 
policies without written indorsement thereon; that the policies shall be void if 
the insured has concealed or misrepresented, in writing or otherwise, any ma- 
terial fact or circumstances concerning the insurance, or the subject thereof, 
or if the interest of the insured in the property was not truly stated therein. 
There are further provisions to the effect that the policies shall be void if any 
change, other than by the death of an insured, take place in the interest, title, 
or possession of the subject of insurance. 


Appellant, in support of his contention that the interest of Mr. Garrison 
as mortgagee was protected by the policies, cites the case of Lindstrom v. 
Employers’ Indemnity Corporation, 146 Wash. 484, 263 P. 953, 956. From the 
opinion in the case cited, it appears that Mr. Lindstrom, who was purchas- 
ing an automobile by contract of conditional sale, upon discovering that no col- 
lision insurance had been written on the car, requested the sales manager of 
the company from whom he was purchasing the machine to obtain for him 
full coverage. The manager applied to an insurance broker, who procured from 
the defendant in the action a policy of insurance protecting Mr. Lindstrom 
against damage to the car by collision. The insurance broker was not the agent 
of the insurance company, but in procuring the insurance was acting on behalf 
of Mr. Lindstrom. The application for the insurance was oral, and the testi- 
mony was in dispute as to whether or not the true condition of the title to 
the car had been explained to the insurance broker, or to the company which 
wrote the insurance. The policy was issued to Mr. Lindstrom as unconditional 
owner of the automobile, and, he having sued on the policy to recover for a 
loss occasioned by collision, the insurance company appealed from a judgment 
rendered upon the verdict of a jury in Mr. Lindstrom’s favor. In the course 
of the opinion it is said: “This court has always held, from the earliest times, 
that, where no inquiry is made by the insurance company concerning the real 
title to the property involved, or where inquiry is made and truthful answers 
given by the applicant, which were not incorporated in the application or the 
policy, the sole and unconditional ownership clause of the policy is waived by 
the insurance company. [Citing authorities.]” 


This court affirmed the judgment appealed from, holding that there was 
competent testimony in the record which supported the verdict of the jury in 
Mr. Lindstrom’s favor. The case is not in point here. Appellant vigorously 
contends that the situation was truthfully and fully explained to the insurance 
agents by Messrs. Gump and Garrison, and we are of the opinion that ap- 


pellant’s contention is correct. We are also of the opinion that the policy was 
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correctly written in accordance with the facts as they were explained, and as 
they existed. It is not contended that the policies were to be held in escrow 
to take effect at some future date, but it appears that they were ordered to be effec- 
tive as of the date of issue. This being true, we think it must be held from 
the record that the policies were correctly written. The evidence is insufficient 
to support a finding that July 16, 1929, Mr. Gump had any insurable interest 
in the property. We are unable to determine from the evidence when the 
transfer from the Garrisons to Mr. Gump was completed, but the transaction 
cannot have been closed earlier than July 18, as it is apparently conceded that 
the deed from the Garrisons to Mr. Gump was executed that day, and it may 
have been delivered at some later date. Granting that the policies here in issue 
were desired as part of the deal between the Garrisons and Mr. Gump, the in- 
surer would still be entitled to notice of the completion of the transaction so 
that appropriate riders could be added to the policies showing the ownership 
of the property as finally established. 

[1] Holding as we do that from the evidence it appears that the insurance 
policies here in question were correctly written in favor of Mr. Garrison as 
owner, it follows that, assuming for the purposes of argument that Mr. Gump 
could himself under the policies have made a prima facie case as to the ex- 
istence of some rights in his favor against the insurer in case of a fire loss 
suffered while he was owner of the premises, no right on the part of anyone 
claiming by, through, or under Mr. Gump could have survived Mr. Gump’s sale 
of the property, and the transfer to plaintiff, concerning which no notice was 
given to the insurer. 


Mr. Gump testified that he parted with his title to the property about the 
lst of November, 1929, when the deed executed by Mr. and Mrs. Gump in 
blank was placed in escrow. It is evident that the deal then made was a three- 
cornered proposition, and that the title to the property did not finally vest until 
appellant came into the picture in the following January. Whether the title 
remained in Mr. Gump or vested in Mr. Febvre is not altogether clear, but 
is not important. There was, however, without question, a transfer of the 
possession, and of rights affecting the property, of which the insurer was entitled 
to notice. 


[2] As we hold that because of the failure of the parties interested to have 
the change of ownership and the fact that Mr. Garrison had become a second 
mortgagee, noted upon the policies, Mr. Garrison never had any rights under 
the policies as second mortgagee, the assignment by him to appellant of his 
second mortgage and of his interest in the insurance policies avails appellant 
nothing. 

[3] Appellant relies also upon the assignment to him by the Artisans’ Co. 
of the $20,000 mortgage; that mortgagee being named as such in the policies. 
Upon this question it is to be noted that it nowhere appears in the record that 
the Artisans’ Co. ever had any mortgage upon the furniture in the hotel, and 
consequently the statement in the policy covering the personal property to 
the effect that the property was so mortgaged was apparently incorrect, and 
the assignment of the real estate mortgage conveyed no rights to the insurance 
on the personal property. As to this policy, it is clear, that appellant gained 
no rights by the assignment of the $20,000 mortgage on the real estate. 

As to the policy of insurance on the building, appellant contends that the 
assignment to him by the Artisans’ Co. of the $20,000 mortgage vests appellant 
with sufficient right in the policy to maintain this action. As to this phase of 
the case, appellant relies upon the provision contained in the “mortgagee clause,” 
attached to the policy, to the effect that the insurance, “as to the interest of 
the mortgagee only therein, shall not be invalided by any act or neglect of 
the mortgagor or owner of the within described property * * * nor by any 
change in the title or ownership of said property.’ A later provision con- 
tained in the rider reads as follows: “Any mortgagee, trustee or beneficiary 
under deed of trust who shall have or acquire knowledge of the commencement 
of any forclosure proceedings, or of any notice of sale of any of said property 
under any mortgage or deed of trust, or of any change of ownership or occu- 
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e 
pancy or increase of hazard, shall forthwith notify this company thereof and, 
(if the same be not permitted by this policy} shall cause the consent of the 
company thereto to be noted thereon; and in the event of failure so to do, all 
rights of such mortgagee hereunder shall forthwith terminate.” 

It appears from the testimony that, when in the winter of 1929 appellant 
took out new policies of insurance upon his property, in the aggregate amount 
of $40,000, in which he was named as owner, the policies were delivered to the 
secretary of the Artisans’ Co. at its Portland office. The secretary, Mr. J. S. 
Sayler, testified that as such secretary he had charge of the accounting and 
records of the company. Respondent’s counsel, on cross-examination, pro- 
pounded the following question: “Q. Mr. Sayler, what explanation can you 
make of the fact that you carried a policy of the Commerce Insurance Company 
covering this property for $40,000 that was written to Collins as owner and 
these $5,000 in two policies written to Garrison as owner. How do you explain 
that? A. It is unexplainable.” 

[4] We are satisfied from the evidence that the Artisans’ Co. must be held 
in law to have had notice of the change of ownership of the property, and that, 
because of its failure to notify respondent of such change and see to it that the 
policy issued to Mr. Garrison was corrected to show the situation as the same 
had delevoped after the issuance of the Garrison policy, its rights under this 
policy terminated, and the subsequent assignment of the mortgage avails ap- 
pellant nothing. 

It is probable that for other reasons appellant acquired no valid claim under 
this assignment, but no further discussion of this matter is necessary. 

[5] Appellant earnestly contends that, because of the acts of Mr. Patter- 
son, who undertook to adjust the loss on behalf of respondent, respondent is now 
estopped to deny its liability to appellant upon the policies. Generally speaking, it is 
the law that a fire insurance company must not demand proof of loss under 
a policy if at the time it knows that it is going toa deny liability upon the 
policy. We have carefully examined the record in conection with appellant’s 
claim of estoppel, and fail to find therein any testimony, admitted or offered, 
which entitled appellant to go to the jury upon this phase of the case. The rule 
is not quite so strict as is contended for by appellant, and the evidence fails 
to bring the case within the rule laid down by the authorities. 

Some other matters are argued by appellant, but, in view of our holding, 
they need not be discussed. 

The judgment appealed from is affirmed. 

Tolman, C. J., and Fullerton, Millard, and Beeler, JJ.. concur 
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MARINE 


ST. NICHOLAS LAUNDRY SERVICE CORPORATION 
v. GLENS FALLS INS. CO. 
Supreme Court, Appellate Term, First Department. Dec. 1930. 
249 New York Supplement 121. 
INSURANCE. 


Insured held not entitled to recover for theft of laundry from truck for fail- 
ing to show insurance fully covered all goods on truck or proportion insured value 
bore to real value. 

Insured sued to recover for loss of laundry on one of its delivery 
trucks under policy of theft insurance limiting recovery to $500 on each 
truck and to no greater proportion of any loss to property insured than 
sum insured bore to value of property at time of theft. Insured claimed 
that two bundles had been stolen from truck, and that they were all of 
the value of $145, but it did not prove value of missing goods, and failed 
to show that $500 insurance fully covered all goods on truck, or what pro- 
portion insured value bore to real value. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from Municipal Court, Borough of Manhattan, Seventh District. 

Action by the St. Nicholas Laundry Service Corporation against the Glens 
Falls Insurance Company. Judgment for plaintiff, and defendant appeals. 

Reversed, and new trial ordered. 

Appeal by defendant from judgment of the Municipal Court, Borough of 
Manhattan, Seventh District, in favor of plaintiff. 

Two bundles of laundry were lost on one of the plaintiff’s delivery trucks. 
Plaintiff was insured by defendant against loss resulting from theft of bundles 
of laundry from the plaintiff's trucks enumerated in the policy with a limit of 
$500 on each truck. Plaintiff claimed the bundles to have been stolen, and that 
they were all of a value of $145. The policy contined a coinsurance clause as 
follows: “Nor shall this Company be liable for a greater proportion of any loss, 
damage or expense to the property insured hereunder than the sum insured here- 
under bears to the value of the said property at the time of loss, but in ~ case to 
exceed the amount insured hereunder: if the insurance under this policy be divided 
into two or more items, this clause shall apply to each item separately.” 

It was contended by defendant that under the above-quoted clause the plain- 
tiff must prove, not only the value of the property claimed to have been stolen, 
but the value of all the property on the truck covered by the policy. The defend- 
ant urged that, if such total value exceeded $500, the plaintiff could only recover 
the proportion of the value of the alleged stolen property which the limit of li- 
ability, $500, bore to the total value of the entire truckload. 

Argued December term, 1930, before Lydon, Peters, and Frankenthaler, JJ. 

Single & Single, of New York City (Paul D. Compton and W. Harry Stro- 
menger, both of New York City, of counsel), for appellant. 

John W. Remer, of New York City, for respondent. 

Per Curiam. 

We think plaintiff failed to make out a case because it did not prove the value 
of the missing goods and did not show that the $500 insurance fully covered all 
the goods on the truck, or what proportion the insured value bore to the real 
value. The judgment must be reversed and new trial will be ordered when the 
facts bearing on the question of waiver of the short limitation in the policy may 
be more fully or clearly developed. 


Judgment reversed and new trial ordered, with $30 costs to appellant to abide 
the event. 





ROBERT HULL & CO., Inc., v. ECLIPSE DRESS CO., Inc. 
Supreme Court, Appellate Term, First Department. 
March 25, 1931. 

249 New York Supplement 126. 


1. INSURANCE. 
Contract to pay broker securing marine policy sum exceeding premium fixed 
by insurer being void, broker he/d not entitled to throw off excess and recover 





186 The Insurance Law Journal, Vol. 77 [July, 1931 


amount of premium for services (Insurance Law, § 169, subd. 2, added by Laws 
1918, c. 552, § 3). 

Insurance Law, § 169, subd. 2, added by Laws 1918, c. 552, § 3, pro- 
hibits broker effecting marine insurance to charge or receive from 
insured any greater sum than rate of premium fixed therefor by in- 
surance corporation, provided that nothing in act prevents duly licensed 
marine insurance broker from making special written contract for com- 
pensation payable by person employing him to place insurance, and that 
said written contract clearly states amount of compensation. 

(For other cases, see Insurance, Dec. Dig. §105.) 

2. INSURANCE. 

Broker suing for services for amount exceeding premium on marine policy 
held required to allege agreement was in writing (Insurance Law, § 169, subd. 2, 
added by Laws 1918, c. 552, § 3). 

(For other cases, see Insurance, Dec. Dig. § 105.) 

Appeal from City Court of New York, Bronx County. 

Action by Robert Hull & Co., Inc., against the Eclipse Dress Company, Inc. 
From an order denying defendant’s motion to dismiss the amended complaint un- 
der Rules of Civil Practice, rule 106, on the ground that it does not state facts 
sufficient to constitute a cause of action, defendant appeals. 

Reversed, and motion granted, with leave to plaintiff to plead over. 

Argued March term, 1931, before Lydon, Levy, and Frankenthaler, JJ. 

Harry Lyons, of New York City (Irving J. Seaver, of New York City, of 
Counsel), for appellant. 

Horowitz & Hurwitz, of New York City (Charles Horowitz, of New York 
City, of counsel; Harold D. Scharf, of New York City, on the brief), for re- 
spondent. 

FRANKENTHALER, J. 

The amended complaint alleges the employment of plaintiff, insurance broker, 
by defendant, to procure an inland marine policy of insurance covering defend- 
ant’s property; that the annual premium “should be” $800, and that defendant 
agreed to pay plaintiff $1,100 for the said service; that plaintiff performed the 
contract and delivered the policy to the defendant and the latter accepted the 
policy; that the plaintiff waives the sum of $300, the difference between the sum 
agreed to be paid for plaintiff’s services, and $800, the amount of the premium; 
and plaintiff demands judgment for $800. 


Subdivision 2 of section 169 of the Insurance Law, added to the statute by 
Laws of 1918, c. 552, § 3, reads: “Prohibited acts in connection with marine in- 
surance. * * * 2. No person, partnership, association or corporation, whether act- 
ing as broker, agent, or otherwise in connection with the negotiating for or the 
issuance, delivery or transfer in this state of any binder, cover note, policy or 
other evidence of a contract of insurance appertaining to or connected with ma- 
rine risks and risks of transportation and navigation, including the risks of lake, 
river, canal and inland transportation, shall, directly or indirectly, charge or re- 
ceive from any person to whom such binder, cover note, certificate or other evi- 
dence of a contract of insurance is negotiated, issued, delivered or transferred, 
any greater sum than the rate of premium fixed therefor by the insurance corpo- 
ration or underwriter obligated by way of indemnity in case of loss; provided 
that nothing contained herein shall prevent any duly licensed marine insurance 
broker from making a special contract in writing for compensation to be paid by 
the person by whom such broker is employed to negotiate or place insurance, and 
provided, further, that the said contract shall clearly state or define the amount 
or extent of such compensation.” 

[1] Defendant moved to dismiss the complaint on the ground that it does not 
state facts sufficient to constitute a cause of action, and the learned justice below 
denied the motion, holding that, while the contract to pay $1,000, “admittedly 
oral,” is void under the statute, the broker was nevertheless entitled to throw off 
$300, the excess plaintiff's charge over the premium, and recover the balance, $800, 
the amount of the premium, for his services. 

I think the learned justice erred in his construction of the statute. 

Concededly the statute was passed to put an end to the practice of brokers of 
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selling policies at exorbitant rates to those needing marine insurance, and, as I 
read the act, a broker effecting marine insurance is forbidden to charge or re- 
ceive from the insured “any greater sum than the rate of premium fixed therefor 
by the insurance corporation,” provided that nothing in the act prevents a duly li- 
censed marine insurance broker from making a special contract in writing for 
compensation to be paid by the person employing him to place the insurance, and 
the said written contract clearly states the amount or extent of the compensation. 
In other words, as in other kinds of insurance, the broker collects the premiums 
from the insured, out of which he receives his commission from the insurer (Arndt 
et al. v. Miller, Daybill & Co., 48 Misc. Rep. 612, 95 N. Y. S. 604), provided that 
a duly licensed marine insurance broker may make a special contract in writing 
for compensation to be paid by the insured for his services. 

[2, 3] It is contended that in any event the complaint is sufficient on its face, 
and that defendant was required to plead as a defense that the contract was not 
in writing; section 169 being an extension of the statute of frauds. It seems to 
me that under the terms of the act it is essential to the statement of a cause of 
action that plaintiff allege the agreement was in writing. 

Further, it is fair to assume from the statement in the opinion of the justice 
below that the agreement relied upon by the plaintiff was “admittedly oral” that 
such an admission was made before him. And it may be added that, although the 
act provides that a “duly licensed marine insurance broker’ may by a contract in 
writing recover compensation, the amended complaint does not allege that the 
plaintiff is a duly licensed marine insurance broker. 

Order reversed, with $10 costs and disbursements, and motion granted, with 
$10 costs, with leave to plaintiff to serve an amended complaint within six days 
after service of order entered hereon on payment of costs. All concur. 
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ACCIDENT 


PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v. RINGOLD et ux. 
No. 6022. 
Circuit Court of Appeals, Fifth Circuit. March 3, 1931, 
Rehearing Denied April 17, 1931. 
47 Federal Reporter (2d) 738. 
1. INSURANCE. 

That insured, while totally disabled, engaged in gainful occupation, did not 
prevent him from recovering for present disability. 

The health and accident policy provided for payment of indemnity 
against disability which “will result in continuous total loss of business 
time * * * until such time as insured engages in a gainful occupa- 
tion.” 

(For other cases, see Insurance, Dec. Dig. § 524.) 

2. INSURANCE. 

Disability payments under life policy became due when insured became un- 
able to work or obtain wages, irrespective of whether insured actually en- 
gaged in occupation. 

The life policy in question contained provision for waiver of pre- 
miums and payments of monthly income in case insured should become 
permanently totally disabled, and defined “permanent total disability” to 
mean that there was neither then, nor would be at any time therafeter, 
any work, occupation, or profession that the insured could ever sufficiently 
do er follow to earn or obtain wages, compensation, or profit. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

Appeal from the District Court of the United States for the Northern District 
of Mississippi; Allen Cox, Judge. 

Suit by the Pacific Mutual Life Insurance Company of California against 
David O, Ringold and wife. From a decree of dismissal, plaintiff appeals. 

Affirmed. 

Marion G. Evans and Sivley, Evans & McCadden, all of Memphis, Tenn., 
and Chapman, Moody & Johnson, of Indianola, Miss., for appellant. 

S. D. Neill and F. E. Everett, both of Indianola, Miss., and A. A. Armistead, 
of Vicksburg, Miss., for appellees. 

Before Foster, Circuit Judge, and Grubb and Dawkins, District Judges. 

Gruss, District Judge 

This was a bill in equity in the District Court of the United States for the 
Northern District of Mississippi, filed by the appellant, praying (1) for the 
cancellation of certain waivers of annual premiums on a policy of life insurance 
in the sum of $25,000, issued by the appellant (plaintiff) on the life of the 
appellee (defendant) David O. Ringold, in which his wife, who was a_ code- 
fendant and coappellee, was the beneficiary, upon the ground that the waivers 
were obtained by fraud, and that the policy be adjudged to have lapsed, and 
held to be void and of no further effect; (2) that the court adjudge that the 
defendant D. O. Ringold was not totally and permanently disabled within the 
meaning of a noncancelable health and accident policy, issued by the plaintiff t 
the same defendant at the same time that the life policy was issued, and upon 
the same application; and to enjoin the defendants from making further claim 
upon plaintiff by reason of alleged disability of the insured under the health 
policy: and (3) to recover certain sums of money paid the defendant D. O 
Ringold upon the faith of alleged false representations made by both defendants 
that D. O. Ringold was totally disabled. 

The bill of complaint was dismissed on motion by the District Court in so 
far as it sought a recovery of sums of money, which had been already paid to 
D. O. Ringold; the court holding that the cause of action for the recovery of 
the money paid was at law and not in equity. 


The waiver clause of the life policy was in these words: “Should the insured, 
before attaining the age of sixty years, become permanently totally disabled, while 
this policy is in full force and effect, and no premium is in default, the company 
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agrees to waive the payment of all premiums thereafter becoming due under the 
conditions of the policy and to pay the insured a monthly income of ten dollars 
for each thousand dollars of the face amount of this policy.” 

Permanent total disability was defined in the policy as follows: “That per- 
manent total disability as used herein shall be construed to mean that there is 
neither then nor will be at any time hereafter any work, occupation, or pro- 
fession that the insured can ever sufficiently do or follow to earn or obtain 
wages, compensation or profit.” 

The total disability provision of the noncancelable health and accident policy 
is as follows: “Against disability commencing while this policy is in force and 
resulting from bodily injury effected through accidental means; and against dis- 
ability commencing while this policy is in force and resulting from sickness; 
such disability in both cases to be such as will result in continuous total loss of 
business time. * * * The Company will pay indemnity at the rate of Five 
Hundred Dollars per month during the continuance of disability, as defined above, 
until such time as the insured engages in a gainful occupation.” 

There was a trial before the District Judge, and, at the conclusion of it, 
he entered a decree dismissing the bill on the merits upon a finding that the al- 
legations of the bill were not sustained by the proof, and that, upon the con- 
trary, the allegations of the answer were shown to be true by the evidence. The 
appellant has taken this appeal from the decree dismissing the bill. 

The evidence was voluminous as to the physical and mental condition of the 
insured, as it reflected upon the issue of total permanent disability, as detined in 
the life policy, and that of total disability under the noncancelable health policy 
as defined in that policy. After having considered the evidence fully and carefully, 
we do not think the District Judge, who heard and saw the witnesses in person, 
erred in his finding that, from a period three months after September, 1925, 
the insured was totally and continuously disabled by sickness from engaging in 
any work, occupation, or profession so as te earn wages, compensation, or profit 
therefrom, and that he suffered a disability, which resulted in a continuous 
total loss of business time. It would not be helpful to review the evidence on this 
question. It is enough to say that the evidence persuasively showed the health 
of the insured to have been so bad that he was largely unable to work at ail 
and was never in a condition to work, except at the expense of impairment of 
his health, and with the result of attendant pain and suffering that he could not 
have been expected to endure, and at the serious risk of the shortening of his 
life. This result calls for the denial of the plaintiff's prayer for the cancellation 
of the waivers of the payments of premium under the life policy and the denial 
of the injunction against the defendants, prayed for, from making further claim 
upon plaintiff by reason of the claimed disability under both the life and health 
policy, which was the effect of the decree appealed from. 

[1, 2] Appellant contends that the insured, while a member of the board of 
supervisors of Sunflower county, Miss., did “engage in a gainful occupation” 
within the meaning of the health policy, and that, regardless of whether or not 
he was continuously and totally disabled from doing so, the fact that he actually 
did do so bars his recovery. The health policy provided for the payment of 
indemnity “during the continuance of the disability, as defined above, until such 
time as the insured engages in a gainful occupation.” If it be conceded that this 
clause of the health policy, when applied to the facts of this case, would bat 
a recovery by the insured during the period while he was supervisor, and that 
he was engaging in a gainful occupation during that period, the concession would 
not aid the plaintiff as to the right of the insured to recover monthly payments 
under the health policy, after he had ceased to be supervisor, and while he still 
remained totally disabled in a sense that would result “in continuous total ioss 
of business time.” Whether or not the plaintiff could recover the disability pay- 
ments made by it to the insured, during the period of his official status, is not 
before us because of the striking, from the bill of complaint of that cause of 
action by the District Court, a ruling not appealed from. We think the language 
in the health policy, “until such time as the insured engages in a gainful occupa- 
tion,” could have no other effect than to suspend payment from and during the 
period the insured held office, and would not have the effect to forfeit the right 
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of the insured after he ceased to be a supervisor and while he was still totally 
disabled. Under the life policy, as we construe it, the test to the right of the 
waiver of premiums and to disability payments, depends upon permanent total 
disability, defined to mean inability to ever sufficiently do or follow, to carn or 
obtain wages, compensation, or profit, any work, occupation, or profession; and 
not upon an actual so engaging by an insured, while he was permanently and 
totally disabled. 

In view of our conclusion, it is not necessary to consider the defenses of 
laches, estoppel, waiver, and the claimed incontestability of the policy set up 
in the answer of the defendant. 

The decree of the District Court dismissing the bill of complaint is affirmed 
without prejudice to the right of the appellant to institute or defend an action 
at law for the recovery of indemnity payments made or owing to insured, while 
he was a member of the board of supervisors of Sunflower county, Miss., if it 
he so advised; and it is so ordered. 

Affirmed. 


FIDELITY & CASUALTY CO. OF NEW YORK v. NIEMANN. No. 8882. 
Circuit Court of Appeals, Eighth Circuit. March 11, 1931. 
47 Federal Reporter (2d) 1056. 
11. APPEAL AND ERROR. 

Legal test of insanity as announced in court’s instruction becomes law of 
case, in absence of exception thereto. 

(For other cases, see Appeal and Error, Dec. Dig. § 853.) 

12, APPEAL, AND ERROR. 

Appellate court will not pass on credibility of witnesses or weight to be 
given evidence. 

(For other cases, see Appeal and Error, Dec. Dig. § 994[1], 1003.) 

13. INSURANCE. 

Insanity of insured dying from self-inflicted gunshot wound /ield for jury, 
as respected right to recover on policy. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from the District Court of the United States for the Eastern Dist- 
rict of Missouri. 

Action by Ella Louise Niemann against the Fidelity & Casualty Company 
of New York. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Wayne Ely, of St. Louis, Mo., for appellant. 

James J. O’Donohoe, of St. Louis, Mo., for appellee. 

Before Stone and Gardner, Circuit Judges, and Wyman, District Judge. 

Wyman, District Judge. 

This action was instituted by Ella Louise Niemann, as beneficiary under 
a certain policy of insurance issued by Fidelity & Casualty Company of New 
York, a corporation, by which, among other things, the defendant company in- 
sured Julius H. Niemann in the sum of $7,500 against bodily injury sustained 
through accidental means and resulting independently and exclusively of all 
other causes in the death of the assured. ; 

The plaintiff below, who was the wife and now is the widow of the insured, 
alleges, among other things, in her petition, that on or about the 26th day 
of February, 1929, while said policy of insurance was in full force and effect, 
the insured sustained certain bodily injuries by reason of an accidental gun- 
shot wound which resulted, directly and independently of all other causes, in 
the death of the insured on or about the 27th day of February, 1929. It is 
also alleged that if the insured caused the gunshot wound which resulted in 
his death, his reasoning faculties were, at the time, so far impaired by physical 
and mental disease that he was uncble to distinguish whether his act was 
right or wrong, and was not mentally capable of controlling his conduct ration- 
ally, and was impelled to said act by irresistible, irrational and insane imputses. 
The defendant, for answer, interposed a general denial. 
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Upon the trial of the case it was conceded that the insured died on or 
about the 27th day of February, 1929, as the result of a gunshot wound inflicted 
by the insured on the 26th day of February, 1929; that at the time of the self- 
inflicted injury and the death of the insured, the policy in suit was in full force 
and effect; and that if the plaintiff was entitled to recover under the policy, 
the amount of the recovery should be $7,500 and interest. At the conclusion 
of the plaintiff's case, the defendant, without stating any specific grounds, de- 
murred to the evidence. The demurrer was overruled and was renewed by the 
defendant in practically the same form at the conclusion of all of the evidence 
in the case. The demurrer was again overruled by the trial court, and the case 
went to the jury; the sole question submitted being whether, at the time of 
the self-inflicted injury, the insured was sane or insane. The trial resulted in 
a verdict in favor of the plaintiff, and judgment was entered accordingly for 
the full amount of the policy and interest. From the judgment thus entered 
the defendant has appealed to this court. 


There is little, if any, dispute in the evidence, which discloses the follow- 
ing facts: Julius H. Niemann, the insured, was a traveling salesman, about 48 
years of age; on or about the 10th day of January, 1929, upon removing a strip 
of adhesive tape from one of his toes, a slight abrasion of the skin was dis- 
covered; he immediately consulted a physician who had for some four or five 
years been treating him for diabetes; upon examination the physician discov- 
ered a slight infection of the toe and signs of gangrene; upon advice of his 
physician the insured went home, where he remained for rest and treatment; 
the infection progressed slowly at first, but became more active about Feb- 
ruary Ist, and after that it spread rapidly over all of his toes and the foot up 
to the ankle; insured suffered intense pain and was very restless and subse- 
quent to February Ist he slept very little; his appetite was poor; he grew con- 
stantly worse; lost weight rapidly; his eyes became dull and sunken in appear- 
ance, and he looked worn and haggard; he became subject to delusions, and 
on various occasions accused his wife of having roasted his foot in a furnace, 
and of putting bugs in his drinking water, and in various other ways gave evi- 
dence of an irrational misapprehension as to existing facts; on the morning of 
February 26th a surgeon was called into consultation, and after an examination 
informed insured that it would be necessary to amputate his foot, and about 
noon of that day insured obtained a revolver from a dresser drawer and in- 
flicted a gunshot wound, as a result of which he died on the following day. 
His physician testified that in his opinion the insured’s mind was not normal 
for some time before his death, and that his mental condition grew worse as 
the disease progressed, and that during the last four days of his life he was 
not mentally capable of rationally controlling his actions; that he lacked men- 
tal capacity to distinguish between right and wrong in his conduct, or to under- 
stand the consequences of his acts; and that, in the opinion of the witness, the 
insured was insane at the time he committed suicide. 

Dr. A. H. Dieppe was called as an expert witness, and in answer to a hy- 
pothetical question testified that, in his opinion, at the time the insured inflict- 
ed the gunshot wound which resulted in his death, he was not in possession of 
his mental faculties; was mentally incapable of rationally controlling his acts, 
and was insane. 

Dr. Shutt, a witness for the defendant, testified that he examined insured 
on the same day and shortly before he shot himself; that after the examina- 
tion he informed insured that it would be necessary to amputate the infected 
foot, and that insured seemed to be worried and bewildered; he did not show 


the reaction to questions that the average man would; and that he did not 
react in a normal way. 


Dr. Wolfert, a witness called on behalf of the defendant, testified as fol- 
ows: 

“Q. The statement of Mr. Niemann, Doctor, to the effect that he would 
rather die than have his foot amputated, do you say that was a rational state- 
ment? A. No. I think any statement that a man makes where he knows his 
life will probably be saved by a specific operation, and then states he would 
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rather forego the operation and lose his life, than have the operation and save 
his life, it does not seem to me his mind would be normal when he made the 
statement. 

That is evidence of an abnormal mind? <A. Oh, well, personally, I 
think that this man, with his long diabetic condition, and the absorption from 
his rotten, gangrenous foot, he was sick mentally, he was sick physically, he 
was sick in every way.” 

The plaintiff, after testifying to the long illness of insured, his intense suf- 
fering, loss of sleep, loss of appetite, his weak, hz iggard, and unkempt appear- 
ance, and his irrational conduct, stated that, in her opinion, he was insane when 
he shot himself. 

Appellant makes several assignments of error, but has confined its argu- 
ment to four points. It contends: (1) That its demurrer to the evidence should 
have been sustained; (2) that the court erred in permitting Dr. Dieppe to an- 
swer the hypothetical question propounded by counsel for plaintiff; (3) that 
its motion for an order declaring a mistrial because of improper conduct of 
counsel should have been granted; (4) that the court erred in overruling its 
motion for a new trial. 

{[1, 2] The last assignment of error cannot be considered. It hasebeen re- 
peatedly pointed out by this court that a motion for a new trial is addressed 
to the sound discretion of the trial court. It is designed to invoke the judg- 
ment of that court upon the alleged errors set out in the motion, and the ruling 
upon the motion cannot be assigned for error, nor reviewed by this court. At- 
chison, T. & S. F. R Co. v. Howard, fgg iF. 206, 4: US, App: 202,.1 C..'C. A. 229: 
McClellan v. Pyeatt, 50 F. 686, 4 < App. 319, 1 C. C. A. 613; Village of Alex- 
andria v. Stabler, 50 F. 689, 4 U. em 324, 1 C. C. A. 616; Little Josephine 
Mining Co. v. Fullerton, 58 F. os 19 U. S$. App. 190, 7 ‘C. C. A. 340: City of 
Lincoln v. Sun Vapor Street-Light Co., 59 F. 756. 19 U. S. App. 431, 8 C. C. 
A. 253; Yellow Cab: Co, v. Earle (C. C. A.) 275 F. 928: CC, M. & St. P. Ry: 
Co. v. Heil (C. C. A.) 154 F. 626; dts Surety Co. v. United States (C. C. 
A.) 23 E20) S53 Co. a & ©. R. R. Co. v. Conway (C. C. A.) 29 F.(2d) 551; 
Southern Railway Co. v. W alters (C. C. A) 47 F.(2d) 3. 

The second point nied by appellant involves the ruling of the trial court 
in permitting Dr. Dieppe, an expert witness on the part of the plaintiff, to 
answer a certain hypothetical question propounded to him. In seeking to present 
this claim of error, appellant’s counsel have wholly disregarded the rules of 
this court as to assignment of errors and statement of the same in the brief. 
Rule 11 of this court, referring to assignment of errors, provides that: 

“When the error alleged is to the admission or to the rejection of evi- 
dence, the assignment of errors shall quote the full substance of the evidence 
admitted or rejected. i 

Rule 24, which deals with the contents of the brief, provides that: 

“When such error is as to the admission or rejection of evidence, the state- 
ment shall quote such evidence with the rulings thereon, giving pages in the 
printed record where it occurs.” 


As stated in Haldane v. U. S. (C. C. A.) 69 F. 819, 821: 


“We have invariably held that we would not consider alleged errors in the 
admission and exclusion of evidence unless the testimony that it claimed to 
have been erroneously admitted or excluded is set out substantially in the as- 
signment of errors and in the brief, as required by rules 11 and 24 of this court.” 

[3] Manifestly, the assignment of errors and statement in the brief are 
wholly insufficient in this regard, and the question which appellant seeks to 
present will not be considered. 

During the trial, Dr. Shutt and Dr. Wolfert, two medical witnesses, and 
Johanna Weisert, as sister of insured, were called as witnesses on behalf of the 
defendant. The direct examination of each of these witnesses was limited to 
certain conversations between the insured and the witness. Upon cross-ex- 
amination, counsel for plaintiff propounded a hypothetical question to Dr. 
Wolfert, calling for his opinion as to the sanity of insured at the time he shot 
himself. Counsel also asked the witness Johanna Weisert whether or not, in 
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her opinion, the insured was rational at that time. The court very properly 
sustained the objection to each of these questions. In his closing argument 
to the jury, counsel for plaintiff made the following statement: 

“Mr. O’ Donohue: Mr. Ely speaks about Mrs. Weisert, who was a sister 
of Mr. Niemann; he speaks about the testimony of Dr. Shutt and Dr. Wolfert. 
How did he escape the full force of the testimony of Mrs. Weisert and Dr. 
Wolfert and Dr. Shutt? This is the way he did it. He put them on the stand 
and asked them just what he wanted—” 

At this point the argument was interrupted by counsel for defendant, and 
the following occurred: 

“Mr. Ely: I will object to that argument, and move a mistrial in this case. 
(The last statement of counsel for plaintiff was read to the Court.) 

“Mr. Ely: He says we escaped the full force of their testimony by putting 
them on the stand and asking them what questions we wanted, indicating that 
they would have testified otherwise under other circumstances. 

“The Court: Yes, that is improper argument. The Court felt that under 
the rules prevalent here (by which this Court is bound), you were not entitled 
to ask them certain questions, and counsel for the defendant was entirely 
within his rights in relying upon the rules and practice in this Court. This 
Court is-not responsible because lawyers come here who are ignorant of the 
rules of practice. It is the duty of the Court to enforce those rules, and one 
of those rules is, that a witness, whether in a civil or in a criminal case; wheth- 
er a defendant, or anybody else, can not be asked any question outside of the 
fair range of his examination in chief. The objection will be sustained. Pro- 
ceed in order. 

“Mr. O’Donohue: Exception. 

“Mr. Ely: My motion was for a mistrial; I moved for a mistrial. 

“The Court: I do not think you are entitled to that. : 

“Mr. Ely: Exception; but the objection to the argument will be sustained? 

“The Court: The objection to the argument will be sustained and counsel 
will be told to proceed in order. I do not think the transgression was sufficiently 
evil, in view of the Court’s statement, to call for such radical action as you are 
asking for; so, that will be denied.” 


It is contended that counsel for appellee was guilty of misconduct in mak- 
ing this statement in his argument to the jury; that the language was improper 
ind prejudicial, and appeilant’s motion for an order declaring a mistrial should 
have been granted. 

[4] Gratuitous statements of counsel, not warranted by the evidence, are 
universally frowned upon and regarded as improper by the courts for the ob- 
vious reason that the statements themselves, or the inferences which naturally 
flow from them, might, and quite frequently do, tend to distort the facts, mislead 
or improperly influence the jury, and interfere with the impartial and orderly 
function of the court, and in cases where such misconduct on the part of counsel 
has had that result, the courts have uniformly held it sufficient grounds for a 
reversal of the judgment. It does not follow, however, that because a remark 
of counsel, made in the presence and hearing of the jury, is unwarranted and 
improper, that it should necessarily be regarded as sufficient ground for reversal. 
In passing upon this question in the case of Simpson v. Stein, 52 App. D. C. 
137, 284 F. 731, 733, the Court of Appeals of the District of Columbia, announced 
he rule as follows: 


“Tn order to reverse the case on the third assigment of error, we must be 
atisfied from the record: First, that the plaintiff's attorney, in his argument 

the jury, was guilty of misconduct which was likely to mislead, improperly 
fluence, or prejudice the jury against the defendant; second, that, after ob- 
ection, the court, by failing to apply appropriate disciplinary measures or to 
ive suitable instructions, left the jurors with wrong or erroneous impressions, 
hich were likely to mislead, improperly influence, or prejudice them to the 
isadvantage of the defendant.” 

[5-9] The questions for consideration, therefore, are: (1) Did the remarks 

plaintiff's attorney, constituting the alleged misconduct, tend to mislead, 
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improperly influence, or prejudice the jury against the defendant? If so, (2) 
were these erroneous impressions and feelings of bias or prejudice of such 
a fixed character that they were not corrected or removed by the disciplinary 
action of the court?) The argument complained of was, undoubtedly, improper; 
but there was nothing in it of an inflammatory character, neither are we per- 
suaded that the language used tended to mislead the jury or resulted in ma- 
terial prejudice to the defendant. Construing the remarks in the light most 
favorable to appellant’s contention, the most that they could have conveyed 
was that the witnesses named, it permitted to do so, would each have testified, 
as a matter of personal opinion, that insured was insane when he inflicted the 
gunshot wound which resulted in his death. The record discloses that each 
of these three witnesses, upon cross-ex?mination, had testified, without objec- 
tien, to facts which, if believed by the jury, would warrant a conclusion that 
insured’s mental condition was by no means rational or normal. Johanna 
We'sert testified that she saw insured a few hours prior to the shooting; that 
he did not greet her as usual; did not say anything outside of his foot had 
to be amputated; his hair was dishevelled. and he was in his underwear with 
his bath robe over; she had never seen him that way; he was always very 
particular, very neat, about himself; this morning he was not; he was not shaved: 
he looked like a wild man to her and she left immediately; she did not want 
to be with him; she saw something was wrong; his face was pale; his eyes 
were staring and glassy; very unusual and very nervous he was. Dr. Shutt 
testified that he examined the insured shortly before he shot himself; that he 
did not show the reaction to questions that an average man would; that he 
seemed to be worried or bewildered; that he did not react mentally; that he did 
not react in a normal way. Dr. Wolfert testified: “Oh, well, personally I 
think this man, with his long diabetic condition and the absorption from his 
rotten, gangrenous foot, he was sick mentally, he was sick physically, he was 
sick every way.” It also appears that practically all of the other testimony 
in the case tends strongly to show the insanity of the insured. This evidence 
is undisputed and there is no substantial evidence of his sanity at the time 
of the shooting. At the outset of the trial, to be sure, there was a legal pre- 
sumption of the sanity of the insured; but a legal presumption is not evidence, 
neither can it stand nor be weighed eae t evidence. Wigmore on Evidence, 
§ 2491: U. S. v. Ross, 92 U. S. 281, 23 Ed. 707; N. Y. Life Ins. Co. v. Brad- 
shaw (C. C. A.) 2 F.(2d) 457; Leahy v. ts. S. (C. C. A.) 15 F.(2d) 949. The ar- 
gument of counsel complained of is not to be commended, but in view of the 
record we find nothing to indicate that it misled or improperly influenced the 
jury to the prejudice of the defendant. Because of our views in this regard, 
further discussion is, perhaps, unnecessary. We might add in passing, however, 
that even if the remarks of counsel did constitute prejudicial misconduct, the 
prompt action of the trial court in sustaining defendant’s objection, and the 
remarks of the court incident to the matter, were such as to correct or remove 
any erroneous impression which might have lingered in the minds of the 
jury. Gulf, C. & S. F. Ry. Co. v. Curb et al. (C. C. A.) 66 F. 519; St. Louis 
Smelting & Refining Co. v. Henke (C. C. A.) 277 F. 665; Bethlehem Shipbuild- 
ing Corp. v. West & Dodge Co. (C. C. A.) 10 F. (2d) 289: Ripy et al v. 
Cloverleaf Life & Casualty Co. (C. C. A.) 9 F. (2d) 324: Lane v. U. S. (C. C 
A.) 34 F. (2d) 413. 

[10] Matters touching the proper and orderly conduct of the trial are 
quite pronerly within the sound discretion of the trial court. The court sustain- 
ed the objection, declared the argument improper, and, in effect, reprimanded 
counsel. The motion for an order declaring a mistrial was denied for the 
reason as stated by the trial judge: “I do not think the transgression was suf- 
ficiently evil, in view of the Court’s statement, to call for such radical action.” 
We find nothing in the record to indicate that the sound discretion thus exer- 
cised by the trial court was abused. and abuse of discretion will never be pre- 
sumed. Atchison, T. & S. F. R. Co. v. Myers (C. C. A.) 63 F. 793. 


[11-13] The first point urged by appellant is, in effect, a challenge to the 
sufficiency of the evidence to sustain the judgment. In the absence of excep- 
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tion to the court's instructions, the legal test of insanity as announced therein 
becomes the law of the case. The precise question, therefore, raised by this 
assignment of error, is whether or not, tested by the definition of insanity em- 
bodied in the instructions of the court, there is substantial evidence in the 
record which tends to prove that the insured, at the time he inflicted the gun- 
shot wound which resulted in his death, was insane. In support of its position 
upon this question counsel for appellant have devoted considerable space in 
the brief in pointing out apparently contradictory and inconsistent statements 
in the testimony of appellee and other witnesses testifying in her behalf, which, 
it is contended, discredit their testimony and render it unworthy of belief. This 
argument is one which might very properly have been addresed to the jury, 
but it has no place here. It is not the province of this court to pass upon the 
credibility of witnesses or the weight which should be given to their evidence. 
The record discloses an abundance of evidence which, if believed by the jury, 
sustains the verdict. There was, therefore, no error in overruling defendant’s 
demurrers to the evidence. Mutual Life Ins. Co. v. Terry, 82 U. S. (15 Wall.) 
583, 21 L. Ed. 236; Charter Oak L. Ins. Co. v. Rodel, 95 U. S. 232, 24 L. Ed. 433; 
Rodgers v. Travelers’ Ins. Co., 311 Mo. 249, 278 S. W. 368; Mutual Life Ins. Co. 
of N. Y. v. Savage (C. C. A.) 31 F.(2d) 35; Travelers’ Ins. Co. v. Schenkel (C. 
C. A.) 35 F.(2d) Gri. 

Finding no prejudicial error in the record, the judgment appealed from 
must be affirmed. 


KIMBROUGH v. NATIONAL PROTECTIVE INS. ASS’N. No. 16883. 
Kansas City Court of Appeals. Missouri. Dec. 1, 1930. 
Certiorari Denied Jan. 5, 1931. 
35 Southwestern Reporter (2d) 654. 
1. INSURANCE. : 

Insurance policy is not subject to construction if unambiguous, explicit, un- 
equivocal, and capable of having but one reasonable meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Clause in accident policy limiting liability to accidental injury sustained by 
wrecking or disablement of automobile held ambiguous, and therefore subject to 
‘onstruction. 

\ccident policy insured named person against death, loss of sight, or 
disability resulting solely from bodily injuries effected, directly and in- 
dependently of all other causes, through external violent and accidental 
means, and sustained “by the wrecking or disablement of any privately 
owned automobile * * * in which the insured is riding or driving, or is 
accidentally thrown from within such wrecked or disabled automobile.” 

(For other cases, see Insurance, Dec. Dig. § 452.) 

3. INSURANCE. 

Insurer, if desiring to limit meaning of phrase “wrecking or disablement” of 
automobile, within accident policy, should have used unequivocal words clearly 
xpressing intent. 

(For other cases, see Insurance, Dec. Dig. § 452.) 
| |. INSURANCE. 

Term 


“disablement” of automobile, within accident policy, may mean either 
sability or damage, and word “disability” is not synonymous with permanent 
jury. 
“Disability” is defined in one sense as a crippled condition. “Disable” 
is defined to mean to detract from the value of, and to impair, while “im- 
pair” means to damage. Term “disablement” implies the meaning of in- 
jury or damage to a person or instrumentality, as well as impairment of 
ibility for use. 
(For other cases, see Insurance, Dec. Dig. § 452.) 
INSURANCE. 
Insurance policy must be 
Irer 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


construed liberally in favor of assured and against 
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6. INSURANCE. 

Where insurance policy is susceptible of two interpretations equally reason- 
able, construction most favorable to assured must be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

7. INSURANCE. 

Contracts of insurance must be so construed, if possible, as not to defeat 
claim to indemnity, since law does not favor forfeitures. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

8. INSURANCE. 

Provisions in insurance policy, limiting liability, must be construed most 
strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

9. INSURANCE. 

All ambiguity, doubtful language, conflicting provisions and expressions, con- 
tained in insurance policy, will be construed, if possible, to harmonize policy, pre- 
vent forfeiture and give life to indemnity provision. 

(For other cases, see Insurance, Dec. Dig. § 146[1, 3].) 

10. INSURANCE. 

Injury to driver of automobile in collision with wagon, regardless of extent of 
damage to automobile, held within terms of accident policy limiting liability to 
accidental injury sustained by “wrecking or disablement” of automobile. 

Insured driving his automobile attempted to pull around mules on 
one side of road. Left front fender of car collided with’ hub of hind 
wheel of wagon, as result of which insured was thrown with considerable 
force and struck some portion of interior of car. Immediately after col- 
lision, driver proceeded home, where only damage to automobile was 
repaired. Blow on head resulted in blindness. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Apoeal from Circuit Court, Ray County: Ralph Hughes, Judge. 

Suit by H. T. Kimbrough against the National Protective Insurance Asso- 
ciation. From an order granting defendant’s motion for a new trial after a 
verdict and judgment for the plaintiff, plaintiff appeals. 

Reversed, and cause remanded, with directions. 

Charles C. Madison, of Kansas City, for appellant. 

P. H. Jackson, of Kansas City, for respondent. 

Boyrr, C. 

We find the statement made by appellant is a fair presentation and adopt it 
as follows: 

“This suit is based upon an accident insurance policy providing for an in- 
demnity of $1,200.00 for the loss of the sight of both eves. A verdict and judg- 
ment in favor of plaintiff for $1,209.95 was entered. The motion for new trial 
filed by defendant was sustained upon the ground that the court erred in refusing 
an instruction in the nature of a demurrer to the evidence. Plaintiff has prosecu- 
= appeal from the order setting aside the judgment and granting a new 
trial. 


“The insuring clause in policy upon which recovery is sought, contains the 
following provisions: 

“Toes hereby insure H. T. Kimbrough (herein called insured) for a term 
of one year, from noon, standard time, at the place of insured’s residence, of the 
day the official premium receipt for this policy is dated, against death, dismem- 
berment, loss of sight, or disability resulting solely from bodily injuries effected, 
directly and independently of all other causes, through external violent and acct- 
dental means, subject, however, to all the terms, provisions and limitations herein 
contained.’ 

“There follows under a portion of the policy designated as “Part I” a recital 
that the company will pay for loss of the sight of both eyes, $1,200.00 There is 


also enumerated in such section numerous other classes of injuries and indemnities 
therefor. 


“Under a separate heading ‘Part II’ appears the following: 
* “Sustained : 
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“*A. By the wrecking or disablement of any privately owned automobile of 
the pleasure car type in which the insured is riding or driving, or is accidentally 
thrown from within such wrecked or disabled automobile.’ 


“Then follow other alphabetically designated clauses which have no bearing 
upon the matter involved in this case. 


“The answer of defendant in addition to the denial of certain facts set forth 
in the petition specifically pleads “Clause A,” above quoted, as a limitation of 
the insuring clause of the policy, and denies that the injuries came within the 
purview of the language of such limitation. 

“The evidence of plaintiff was to the effect that he paid the premium and 
obtained the policy in question on or about November 25, 1927; that the accident 
in question occurred on March 9, 1928. The evidence further shows that the 
plaintiff was at the time of the accident about sixty-one years of age, a resident 
of Ray County, and that the accident occurred about seven miles northeast of 
the Town of Hardin, in Ray County, Missouri. The plaintiff’s description of the 
accident is that he left his farm, where he had been making or repairing some 
fence, seven or eight miles northeast of Hardin, in his Buick touring car, drove 
out onto the highway, and proceeded toward home in a westerly direction. He . 
fixed the time at about 5:15 or 5:30 in the afternoon, and states that in under- 
taking to pull around some mules on one side of the road the left front fender 
of his car collided with the hub of the hind wheel of a wagon which was being 
driven in the road, and which on account of facing the sun he was unable to avoid. 
As a result of this collision he was thrown with considerable force, his head 
striking some portion of the interior of his car. He proceeded to his home, where 
his wife discovered a black and blue spot on his forehead. 


“Although it was the purpose of plaintiff to return next day to finish the 
work he was doing on his farm, he was unable to do so on account of the con- 
dition of his eyes, which were later examined by Dr. Grimes of Hardin, and 
still later he was taken to the Bell-Memorial Hospital at Kansas City for treat- 
ment and examination by Dr. Major. The evidence of the plaintiff and others, 
including Dr. Major and Dr. Grimes, is that he became totally blind in both 
eyes. Plaintiff's description of the nature of the accident, which is the only 
evidence upon that point, as developed not only upon direct examination but upon 
cross examination by defendant’s counsel, is that the fender of plaintiff’s car 
came into contact with the left hub of the wagon, bending the fender down from 
four to six inches, but not killing the engine, and that he was able to proceed to 
his home where he repaired the damage, by putting his foot against the wheel, 
pulling the fender up as best he could, and by taking a sledge hammer and batter- 
ing it back into place. 

“In his deposition, Dr. Major stated that the blindness was caused by a de- 
tachment of the retina which could be caused by a blow such as plaintiff re- 
ceived, and on hypothetical question, gave it as his opinion that it was caused 
by such a blow. The evidence showed that this was the only blow received by 
plaintiff within such length of time as could have had any bearing upon the 
result. Dr. Major also testified as to certain physical conditions of plaintiff that 
might have broken down his resistence to an injury such as the one described. 

“Dr. Grimes also described plaintiff’s condition, attributed the blindness to the 
detachment of the retina, and said it could have been caused by a blow such as 
plaintiff received. Dr. Grimes and Dr. Major differed as to whether or not the 
plaintiff had cataracts, Dr. Grimes stating that none existed and that Dr. Major in 
his report had not stated such condition. Other corroborative evidence was 
given as to condition of plaintiff's eyes up to immediately before the accident, 
and that he was unable thereafter to get about or make use of his eyes. 

“The defendant offered no evidence, and upon the instructions of the court, 
the jury returned a verdict for $1,209.95.” 

We may add to the foregoing that the evidence also shows that plaintiff met 
a team and a loaded wagon; that in attempting to pass, the left front wheel of the 
automobile struck the left hub of the wagon; that the fender was bent, and 
plaintiff did not know of any other damage; there was a jar; the car had glanced 
off; it glanced the front end of the car around until it passed the hub; plaintiff 
was thrown and the side of his head was “hit up to the side of the top where 
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there was an arm or shoulder.” Plaintiff was not thrown out of the car and 
ran it on home. 

The petition is based upon the policy and upon facts shown in evidence. The 
jury was authorized to find for plaintiff upon a finding that the car was “dis- 
abled” and upon a finding of other requisite facts. No question arises upon the 
pleadings or the propriety of instructions if plaintiff was entitled to submit his 
case. 

Respondent, in brief and argument, insists that appellant failed to make a 
prima facie case, in that there was lack of proof showing causal connection 
between the injury and the loss of sight, and that the record shows plaintiff was 
afflicted with diseases that could cause his blindness. It is obvious from the state- 
ment of facts that there was sufficient substantial evidence upon which the jury 
could predicate its verdict that plaintiff sustained loss of sight on account of the 
injury received. 

The case on appeal is briefed and argued by appellant, and in the main by 
respondent, on the sole question of the proper construction to be given the con- 
tract of insurance. The controversy centers upon the meaning and effect of 
paragraph A in part Il. It is shown in the statement. Respondent contends that 
it is a limitation upon the insuring clause and that plaintiff cannot recover unless 
his case be brought strictly within the literal meaning of said paragraph, and 
upon a showing that plaintiff was injured “by the wrecking or disablement” of an 
automobile; that the evidence shows the automobile was not wrecked or disabled; 
and that the meaning of the policy is plain and subject to only one construction. 
Appellant contends that the purpose for which the policy was issued was to insure 
plaintiff against bodily injuries and not against damage to his automobile; that 
the contract must be given a reasonable construction; that whether or not para- 
graph A amounts to a limitation of the insuring clause, it involves nothing but a 
question of fact for the jury under proper instructions; and, further, that the 
language of the policy indicates, and that it was calculated and intended to lead 
the insured to believe, that he would be protected in the event of an accident 
resulting from a collision of a motor car driven by him; and contends for that 
construction which is applied in all cases where there is a question of doubt as to 
the true intendment of the policy or where it is susceptible of two or more inter- 
pretations; that the words “wrecking,” “disablement,” and “thrown from within,” 
manifest a purpose to cover all injuries growing out of collisions, and that the 
degree of disablement is unimportant; and also that the word “disablement” in 
one sense means damage to, or to detract from the value of, and that it is not 
for the court to say as a matter of law that the jury could not find that the motor 
car was disabled. 

As indicated above, from our view of the evidence and the case presented on 
appeal, the sole issue depends upon the proper interpretation, construction, mean- 
ing, and effect to be given the so-called limiting clause. It is evident that the 
trial court held that the demurrer should have been sustained because the evidence 
did not bring the case within the scope of the limiting clause. 

[1] In the beginning it must be determined whether there is anything in the 
contract which is subject to judicial construction. If all of its terms and con- 
ditions are expressed in language that is clear, explicit, unequivocal, and capable 
of having but one reasonable meaning to the ordinary mind, then there is no 
room for construction. On the other hand, if a doubt arises as to the meaning, 
effect, and application of any of its provisions, under a given state of facts and 
circumstances, then an examination will be made with a view of ascertaining 
whether the language used in the contract is susceptible of more than one rea- 
sonable interpretation, and whether or not the contract may reasonably be 
construed to apply, and to give effect to the insuring clause, under the facts and 
circumstances named. 


[2] We are of opinion that paragraph A is subject to construction; that it 
will permit of more than one reasonable interpretation; that the exact purport, 
meaning, and intendment is not clearly and unequivocally expressed; that it is 
ambiguous and subject to that construction which, if reasonably possible, will give 
effect to the insuring clause. If this limiting paragraph be given the rigid and 
strict meaning claimed for it by respondent, there could be no recovery for in- 
jury arising out of any automobile collision unless the car was in fact a wreck, or 
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disabled below ability for use. Respondent contends, in effect, that one or the 
other of these things must have happened to the car before plaintiff can have any 
claim. Such contention cannot prevail. It is unreasonable and unjust to allow 
such a strictly limited meaning to this provision of the policy. There was a 
collision and damage to the car by reason of which plaintiff was injured. 

[3-10] Examining the words of this clause as they are written and giving 
them the meaning that would be attributed to them by one of ordinary under- 
standing, we may reasonably say that the insured would be led to believe that 
he purchased indemnity against injury arising from an automobile collision while 
riding in a car, or during the time of an automobile collision, or when he was 
accidently thrown from within the car at such time. The clause begins with the 
words “by the wrecking or disablement of any privately owned automobile.” 
The initial word “by” is not used essentially in the restricted sense of a preposi- 
tion, but it evidently carries with it the adverbial significance of means and time 
and is used here in the sense of “thru and during.” This must be true to make 
sense of the last clause of the sentence which contains the words, “or is ac- 
cidently thrown from within such wrecked or disabled automobile.” No one 
would anticipate being thrown from within an automobile after it is wrecked or 
disabled, but would naturally anticipate that he might be so thrown thru the 
means, or during the time, of any occurrence, such as a collision in which the 
car is wrecked or disabled. 

We think also that the words “by the wrecking or disablement of” may have 
reference not only to the physical or mechanical condition of a car after an 
accident has occurred, but that it may and does also have reference to that oc- 
currence or casualty which causes disablement or damage to the automobile. 
Giving the clause a broad and inclusive significance instead of a narrow and re- 
stricted one, we may say that the insured understood from the whole contract 
that protection would be afforded him under the circumstances shown in evidence 
and that the insurer had reason to believe that the contract was so understood 
by the insured. 


Ii the company desired to limit its liability in automobile collision cases to 
instances where the automobile is in fact physically wrecked or mechanically 
disabled so it would not run, it should have said so by the use of unequivocal 
words and in a way that would clearly express the true intent and purpose. In 
offering such a policy as the one in suit, we are of opinion that the company 
had reason to believe that the insured would understand that he was buying 
protection against iniury arising out of an automobile collision, such as_plaintift 
was in, regardless of the extent of the wrecking or disablement of the car. 

The words “wrecking or disablement” should not be given the restricted 
meaning claimed for them. Their meaning is varied and changeable, depending 
somewhat upon the connection in which they are used. Read in connection with 
the context, the word “disablement” may be accorded the meaning either of 
disability or damage. “Disability is not synonymous with permanent injury.” 
Bates v. Friedman (Mo. App.) 7 S. W.(2d) 452, 455. It is defined in one sense 
as a crippled condition; and “disable” is defined in one sense to mean to detract 
from the value of, and to impair. Impair means to damage. Webster. The 
word “disablement” implies the meaning of injury or damage to a person or 
instrumentality, as well as impairment of ability for use. Under the meaning 
thus attributed to these words, it was competent for the jury to determine 
whether the automobile was disabled. The car was impaired and damaged. To 
that extent at least, and in that sense, it was disabled. 

In the present case there is at least a doubt arising upon the face of the 
policy as to whether is was intended to apply to the state of facts and circum- 
stances shown in evidence. In such a situation if the policy can be given any 
reasonable construction that would cover the loss, such construction will be al- 
I wed in behalf of the insured. The following canons have become fixtures of 
insurance law in this state: “(1) The policy is to be construed liberally in favor 
ot the assured and against the insurer. (2) Where a policy is susceptible of 
two interpretations equally reasonable, that construction most favorable to the 
assured must be adopted, even though, in fact, intended otherwise by the in- 
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surer. (3) The law does not favor forfeitures, and contracts of insurance must 
be so construed, if possible, as not to defeat the claim to indemnity. (4) The 
provisions in a policy, limiting or avoiding liability, must be construed most 
strongly against the insurer.” State ex rel. Ins. Co. v. Allen, 305 Mo. 607, 614, 
267 S. W. 379, 381; Howell v. Ins. Co., 215 Mo. App. 692, 253 S. W. 411; Rosen- 
Reichardt Brokerage Co. v. London Assurance Corp., 214 Mo. App. 672, 264 
S. W. 433; La Force v. Ins. Co., 43 Mo. App. 518; Schmohl vy. Travelers’ Ins. 
Co. (Mo. App.) 189 S.W. 597, 600; Id. (Mo. Sup.) 197 S. W. 60, 63; Mathews 
v. Modern Woodmen, 236 Mo. 326, 343, 139 S. W. 151, 156, Ann. Cas. 1912D, 
483; Goerss v. Indemnity Co. (Mo. App.) 3 S.W.(2d) 272. 

The reasons underlying the rules of construction in cases of this character 
are fully set forth in the above authorities. An insurance company must be 
a good sportsman and never deign to hunt or fish with snare or net. It is 
denied the advantage of blinds and decoys. It will not be permitted to play 
hide and seek with its liability and the policy holder by concealing itself be- 
hind equivocal terms, expressions, conditions, provisions, limitations, et cetera, 
to the bewilderment and loss of the insured. If the company, in the prepara- 
tion of its policy, chooses the use of words that may have a double meaning 
and deceive the unwary, and in the construction of them seeks to turn and 
twist the meaning, intent, and purpose to its advantage, then such efforts will 
be met, if necessary, by an exhibition of all the feats known to the judicial 
turnverein in order to find a justifiable construction that will favor the in- 
sured. In this effort the law holds high the shibboleth of fair play. It seeks 
not the making of a new contract for the parties, but a fair fulfillment of the 
one made, through a reasonable construction of its true character and pur- 
pose, “and in the sense in which the insured had reason to suppose it was 
understood.” Continental Casualty Co. v. Linn, 226 Ky. 328, 10 S.W.(2d) 1079, 
1082. The company has no just complaint because it knew the existing law 
and the rules of construction at the time the policy was drawn. 

In adopting such rules of construction the purpose is not punitive, nor to 
deprive an insurance company of contractual rights, nor to impair the obliga- 
tion of a contract clearly and plainly expressed, nor to do any other unwarrant- 
ed violence. The plain and laudable purpose is the pursuit of justice. All am- 
biguity, doubtful language, conflicting provisions and expressions, contained in 
a policy, will be construed in such manner, if in reason possible, as to harmonize 
the policy, prevent forfeiture, give life to the indemnity provision, and appli- 
cation to all subjects and circumstances within the reasonable intendment of 
the parties and found reasonably within the circumference of the policy. 

We are of opinion, and hold, that the limiting clause in question is am- 
biguous; that it is subject to different interpretations; that it can in reason be 
construed to include the character of injury sustained by plaintiff; that the 
policy affords indemnity under the circumstances of this case; and that the 
jury could properly find from the facts in evidence that the automobile was 
disabled. In so holding, we do not impinge on any rule of law announced by 
any appellate court of this state which has been called to our attention or of 
which we are aware. 


Respondent claims that the same clause of the policy was before the St. 
Louis Court of Appeals for construction in the case of Ransford vy. National 
Protective Insurance Association, 16 S.W.(2d) 663, 664. Upon an examination 


we find an able opinion by Judge Haid, disposing of an entirely different ques- 
tion and in no way involving the construction of paragraph A of the policy. 
In that case the claim was for death caused by a gunshot wound. The court 
observed: 

“Part II of the policy sets forth 11 sections covering the character of acci- 
dents which are covered by the policy, none of which cover an injury from a 
gunshot wound.” 

The Ransford Case is an aid, and is applicable here, in so far as it an- 
nounces the rules governing the construction of insurance contracts. 


It is our conclusion that plaintiff is entitled to the verdict which the jury 
awarded him: that the learned trial court erred in settirg it aside and in hold- 
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ing that the demurrer to the evidence should have been sustained. The judg- 
ment of the court should be reversed, and the cause remanded, with direction 
to reinstate the verdict and to enter judgment for plaintiff. The commissioner 
so reccommends. 

Campbell, C., concurs. 

Per Curiam. 

The foregoing opinion of Boyer, C., is adopted as the opinion of the court. 
The judgment of the court is reversed, and the cause remanded with direc- 
tion to reinstate the verdict and to enter judgment for plaintiff. 

All concur, except Trimble, P. J., absent. 





RUNYON v. COMMONWEALTH CASUALTY CO. No. 107. 
Supreme Court of New Jersey. April 27, 1931. 
154 Atlantic Reporter 397. 
1. INSURANCE. 

Policy held to cover death resulting from accidental fracture of hip, though 
accident might not have been fatal had insured’s vitality not been impaired by 
disease. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

2. INSURANCE. 

Whether paralysis agitans contributed to death of insured accidentally break- 
ing hip held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4. INSURANCE. 

Instruction not to ascertain whether accident causing insured’s death would 
have happened had his age, health, or temperment been different held proper under 
evidence. 

There was no evidence to sustain a finding that there would have 
been no accident had insured been other than he was. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

Appeal from Court of Common Pleas, Morris County. 

Action by Gertrude L. Runyon against the Commonwealth Casualty Company, 
a corporation. Judgment for planitiff, and defendant appeals. 

Affirmed. 

Argued October term, 1930, before Case, Daly, and Donges, JJ. 

Elmer W. Romaine, of Morristown, for appellant. 

Leon E. Cone, of Morristown, for respondent. 

Per Curiam. 

The action was to recover the amount of an accident insurance policy cover- 
ing J. Fred Runyon and payable to the plaintiff as beneficiary. The policy in- 
sured “against the effects of bodily injuries or death, caused directly and in- 
dependently of all other causes by external, violent and purely accidental means, 
which bodily injuries or their effects shall not be caused wholly or in part, 
directly or indirectly, by any bodily or mental disease, defect or infirmity, and 
which shall result in immediate and continuous disability or death, * * *” Mr. 
Runyon fell on the ice January 28, 1929, suffered a broken hip, and died March 
5, 1929. The certificate of death, which, while evidential, was not conclusive, 
stated: “The cause of death was as follows:—Fractured left hip from slipping 


on ice; duration 1 month 7 days; Contributory: Paralysis agitans, duration 11 
years. 


[1, 2] The first point presented on appellant’s brief is the refusal of the 
court to grant a nonsuit or direct a verdict in favor of defendant, and the gist 
of the argument is that the death did not result from accident without inter- 
Vening or contributory causes, and specifically that paralysis agitans was con- 
tributory to the death. 

There is testimony from which the jury could have found that paralysis 
agitans was, with Mr. Runyon, an incurable malady which would have remained 
with him throughout his life, but would not cause death; that the presence of 
the ailment had, at the time of the accident, lessened the resisting power of 











202 The Insurance Law Journal, Vol. 77 [ July, 1931 


the body; that the injury of the broken hip was the proximate cause of death, 
and that the paralysis did not contribute to the death in any way save that, 
when the injury came, the powers of bodily resistance had been somewhat re- 
duced; that the paralysis did not aggravate or agitate the injury; that the injury 
did not increase the paralysis; that, although the. paralysis continued, it did 
not, after the accident, participate in any of the physical manifestations or ex- 
periences that caused death; that persons past sixty years of age who meet with 
a fractured hip ordinarily die therefrom; that the assured was sixty-five years 
of age; that the age and constitution of the assured were such that, had he 
not been afflicted with paralysis agitans, he might have died from the accident; 
that the assured had been afflicted with that ailment for many years; and that 
the defendant, inasmuch as the policy was one of annual renewal, had insured 
him while so afflicted. There was neither allegation nor proof of concealment, 
misrepresentation, or other fraud in obtaining the policy; nor is there any evi- 
dence that the injury was caused by the paralysis. 

With the .case in such a posture, the jury could have found that the only 
contribution of the paralysis to the death was a reduction in the power of the 
body at the time of the fracture to resist the shock thereof. On the assumption 
that the facts should be so found, we have the situation that the company from 
year to year renewed its policy of insurance, covering a man whose vitality was 
impaired by disease, and accepted from him, annually, the policy premium. Dur- 
ing the life of the policy, the assured was injured and died as a result of the 
injury. His death was not the culmination of two parallel or participating causes, 
of which disease was one and accident was the other; nor was it the result of 
one of these accentuated or made more acute by the other. It was the direct re- 
sult of the accident, which might or might not have been fatal had not the bodily 
vitality been impaired. The accident caught him as he was and laid him low. 
Against that we think he was insured; otherwise there could be no recovery in 
any case of death by accident where the victim, had he been possessed of perfect 
health, might have successfully combated the ravaging ills that follow immedi- 
ately in the wake of physical crash. 

Our conclusion is that there was a fact question, namely, whether the paraly- 
sis agitans was in truth contributory to death, which was properly left to the jury. 

[3] Appellant next argues that the verdict was against the weight of the 
evidence. That, however, will not be considered on appeal. Ratz v. Hillside Bus 
Owners’ Association, 103 N. J. Law, 502, 135 A. 8&4. 

[4] Appellant’s final point is that the charging by the court of certain of 
plaintiff's requests was error. Before charging these requests, the court had in- 
structed the jury that, if they believed “that the paralysis agitans did contribute 
to the death,” the verdict should be in favor of the defendant, There could 
scarcely have been any doubt in the jurors’ minds on that proposition. The second 
and fourth requests, we think, were intended to convey, and did convey, to the 
jurors’ minds the general principle, enunciated above, that at an earlier ailment 
that at the time of the accident had lowered the insured’s power of bodily re- 
sistance, but had in no other way entered as a factor, did not thereby necessarily 
bar a recovery if the accident was actually the cause of death. The fifth request 
was an instruction that the jury were not to ascertain whether the accident would 
have happened if the insured’s age, health, or temperment had been otherwise 
than the fact was; and that proposition, under the proofs, was sound. There was 
no evidence to sustain a finding to the effect that, had the insured been other 
than he was, there would have been no accident. 

The judgment below will be affirmed, with costs. 





FABIAN v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Niagara County. March 28, 1931. 
249 New York Supplement 1. 


1. INSURANCE. 
Death of insured shot by policeman after insured committed murder held not 
“accidental” within accidental death benefit provision of life policy. 
When officer appeared at scene of homicide, insured was still holding 
pistol in his hand with his arm extended, causing officer to believe that 
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it was insured’s intent to shoot officer, and because of such belief officer 

immediately fired his own pistol and fatally wounded insured. 

(For other cases, see Insurance, Dec. Dig. § 462.) 

2. INSURANCE. 

Insured’s death from own vicious and criminal acts is not result of “acci- 
dental means” within insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 462.) 

Action by Theodora Fabian, as administrator of Felix Fabian, deceased, 
against the Prudential Insurance Company of America. 

Complaint dismissed. 

Lee, Ward & Gilrie, of Lockport, for plaintiff. 

Roland Crangle, of Buffalo, for defendant. 

CHARLES B. WHEELER, Official Referee. 

This action is brought to recover the double indemnity provided in a policy 
ot life insurance issued by the defendant on the life of one Felix Fabian. 

The policy in question contained a provision that if death was “effected 
solely through external, violent and accidental means * * * directly and in- 
dependently of all other causes” the defendant would pay in addition to the face 
amount of insurance an “Accidental Death Benefit” of fifteen hundred dollars. 

[1] The question presented for the determination of the referee is whether 
the insured met his death through “accidental means” within the meaning of the 
policy of insurance. 

The policy was made payable by its terms to “Tekla Fabian” as beneficiary 
“wife of the Insured,” but in case of her death before that of the insured to 
his executors or administrators, The beneficiary died prior to the death of Felix 
Fabian and this action is brought by his administrator. 

Both Felix Fabian and Tekla Fabian came to this country from Poland. 
They lived together as husband and wife for a number of years, although it is 
very doubtful they were ever married. They had occupied a small living apart- 
ment consisting of two rooms on the second floor of 137 Tenth avenue, North 
Tonawanda. A daughter of the woman by a former marriage lived with them. 
The evidence is that more or less frequent quarrels took place between the 
couple. About three months prior to the death of Felix Fabian he had left his 
alleged wife and gone to the city of Lockport to live. After he had left, Tekla 
took a boarder to live with her by the name of Luby. Felix, the evidence shows, 
became very jealous of Luby. 

On the night of the 21st day of February, 1928, Felix came to the house, 137 
Tenth avenue, to see his alleged wife. She happened at the time to be out on a 
call at her aunt’s. Her daughter, however, was at home and Fabian entered the 
apartment and waited the return of her mother. The daughter testified it was 
evident he had been drinking. About 9 Tekla Fabian returned to the apartment 
and with her came the man Luby. Fabian heard the couple coming up the stairs 
to the apartment. He drew a pistol and rushed into the hallway, evidently in- 
tending to shoot Luby. However, Luby ran and got away uninjured. Tekla, 
however, entered the apartment with Fabian, whereupon ensued a quarrel be- 
tween them, in which Fabian threatened to shoot Tekla and flourished the pistol. 
In the course of the talk at the apartment, Fabian made threats and asked where 
Luby had gone, and was told he had gone for the police. Fabian then said if a 
police officer came “there would be something doing.” Tekla and her daughter 
endeavored to wrest the pistol from him, and in the tussle the three got into 
the bedroom adjoining the kitchen, and while there Fabian shot Tekla through 


the head and she fell to the floor. It is evident the shot killed the woman in- 
stantly. 


In the meantime a police officer on his beat got word from headquarters 
there was trouble at the apartment, and was ordered to go there, which he did. 
He reached the door of the apartment just before the shot killing the woman 
was fired. The door to the apartment was locked. Fabian had locked the door 
and put the key in his pocket. The officer heard the shot, asked admission, but 
could not open the door. He thereupon broke open the door by force and entered. 
When he got near the door of the bedroom, he saw the woman lying on the 
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floor with Fabian beside her. He held a pistol in his hand with his arm ex- 
tended. The officer, fearing and believing it was the man’s intention to shoot 
him, immediately fired his own pistol three times at the man. One of the shots 
hit Fabian in the head and from the effects of the shot he died shortly after. 
There was no light in the bedroom in question but such as shone through the 
door to it from the kitchen. 

Such in brief is the story of the tragedy resulting in the death of the two 
persons in question. 

Was the death of the insured caused solely by accidental means within the 
meaning of the policy? 

We think the evidence justifies the finding that the insured at the time of 
being shot was engaged, or had immediately preceding his being shot been en- 
gaged, in the commission of murder. His threats and acts all point to that con- 
clusion. The police officer appeared on the spot. Fabian still held in his hand the 
pistol with which he did the deed with his arm extended. The evidence justifies 
the conclusion he in turn threatened the officer, who was justified in believing 
he intended shooting him. In that belief the officer was justified in shooting in 
self-defense. 

Under such circumstances it can fairly be said and found that the insured by 
his own acts had brought about a situation which justified his own killing. Such 
being the facts, can a recovery be had for the “Accidental Death Benefit” pro- 
vided in the policy? Can it be said the insured’s death was brought about by 
“accidental means * * * directly and independently of all other causes” as 
provided in the policy? 

The insurance company contests the right to such a recovery. It may be 
proper to here state that the insurance company has paid to the plaintiff the 
tum of $1,394.50 in settlement of the face of the policy, but refuses to recognize 
its liability to pay any additional amount by reason of accidental death. 

The referee is of the opinion the position of the defendant is sound and 
supported by the decisions of the courts. 

The evidence impresses the referee that the deceased caused his own death 
by his vicious and criminal acts on the night in question. He had committed the 
crime of murder, was standing beside or over his victim with a pistol in his 
hand and an extended arm. It amounted te an assault on the police officer, who 
was at the very least justified in the belief that his own life was in danger. 

We are unable to see how the killing of the infuriated man under such 
circumstances can be deemed an accident. It certainly could not be deemed an 
“accident” within the contemplation of the parties to the policy. 

[2] The referee is of the opinion that where death is the result of the in- 
sured’s Own vicious and criminal acts it cannot be said that, within the meaning 
of the policy, death was the result of accidental means. 

In the instant case we are of the opinion that the insured’s death was just 
such a case. His shooting by the police officer was under the circumstances 
brought about as the probable and real result of the insured’s own conduct, one 
which the insured should at least have anticipated. Fabian’s own conduct under 
all the circumstances was the proximate cause of his own death. 

In Gaines v. Fidelity & Casualty Co., 111 App. Div. 386, 97 N. Y. S. 836, 
the insured was killed by another whom he had struck and threatened to kill, 
and the court held that it was not an accidental death within the meaning of the 
policy. 

In Taliaferro v. Travelers’ Protective Association of America (C. C. A.) 
80 F. 368, it was held that a benefit certificate insuring against “death by acci- 
dent” did not cover a case where the insured was shot in a quarrel in which 
he was the aggressor. 

In Railway Mail Association v. Moseley (C. C. A.) 221 F. 1, the insured 
had shot an officer in the back and then ran. He was pursued by the officer who 
shot and killed him as he fled. The trial court charged the jury a police officer 
in whose presence a criminal act is committed may pursue the offender and kiil 
him if he cannot otherwise take him, and the killing was the justifiable and the 
proximate result of the insured’s vicious conduct, and that under such facts 
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a recovery could not be had for accidental death. On appeal the charge of the 
trial court was upheld as correct. 

Fuller, in his work on Accident and Employers’ Liability, says (page 130): 
“Where insured is guilty of some violation of law from which death or injury 
would be the reasonable and natural result the Insurance Company would be 
exempt.” Citing Bloom vy. Franklin Life Ins. Co., 97 Ind. 478, 49 Am. Rep. 
469; Murray v. New York Life Ins. Co., 96 N. Y. 614, 48 Am. Rep. 658. 

In an interesting case, the headnote reads: 

“Defendant issued two policies of insurance upon the life of W, each of 
which contained this condition, if the assured ‘shall or in consequence of a duel, 
or of the violation of the laws of any nation, State or Province,’ the policy 
shall be void. In an action upon the policies it appeared that W. and his brother 
S. planned an assault upon B., and in pursuance of the plan, S. seized B. by 
the arms from behind and held him while W. beat him with a raw hide. B. 
succeeded in drawing a pistol, on seeing which, W. sought to escape, and as 
he was passing through the door into another room he was killed by a bail 
from the pistol, B. testified that in the struggle with S. the pistol was accidentally 
discharged. Held, that it was immaterial whether this was so, or whether the 
pistol was intentionally fired by B., in the heat of passion aroused by the as- 
sault; in either case the death was the result of a violation by W. of the laws 
of the State, within the meaning of the condition, and thereby the policies were 
rendered void.” Murray v. New York Life Ins. Co., supra. 

Under all the facts and circumstances of the case, the referee reaches the 
conclusion the plaintiff's complaint must be dismissed. So ordered. 





WARD v. COMMERCIAL TRAVELERS’ MUT. ACC. ASS’N OF AMERICA. 
Supreme Court, St. Lawrence County. Jan. 13, 1931. 

; 249 New York Supplement 43, 

1. INSURANCE. 

That member of mutual accident association changed occupation was no de- 
fense to action on insurance certificate, where not adversely affecting association. 

(For other cases, see Insurance, Dec. Dig. § 339.) 

2. INSURANCE. 

Death of insured from peritonitis following operation for serious and _ re- 
current hernia condition held not caused exclusively by “external, violent, and 
accidental means.” 

The insured stated in his application that he had previously suffered 
from hernia and had had an operation and had completely recovered. 
Subsequent to the application, insured had a recurrence of hernia, and the 
hernia condition was produced on several different occasions, at which 
time the insured reduced the hernia and used a truss. Later insured was 
operated on, and it was found that, as the result of the reduction of the 
hernia, loop of the intestines had become strangulated, and peritonitis 
had set in, causing death. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

Action by Leo B. Ward against the Commercial Travelers’ Mutual Accident 
\ssociation of America, to recover as beneficiary upon a certificate of member- 
ship. 

Complaint dismissed. 

James F, Akin, of Ogdensburg (George H. Bowers, of Canton, of counsel), 
for plaintiff. 

M. W. Van Auken, of Utica (Moses G. Hubbard, Jr., of Utica, of counsel), 
for defendant. 

CRApsER, J. 

This is an action to recover upon a certificate of membership issued to 
Joseph E. Ward by the defendant on the 20th of February, 1917, and thereafter 
the beneficiary was changed on January 24, 1930, and another certificate 


an was 
ssued naming the plaintiff as beneficiary. 


_ At the time the application was made Joseph E. Ward stated in his applica- 
tion that he had previously suffered from a hernia and had had an operation 
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and had completely recovered. At that time he was a traveling man. In 1918 the 
consent of the defendant was granted for Joseph E. Ward to change his occu- 
pation to manager of the Elks Club. In 1928 Ward resigned as manager of the 
Elks Club and thereafter until his death liad no occupation. 

Subsequent to 1917 Joseph Ward had a recurrence of hernia, the cause of 
this recurrence being unknown, and the defendant had no notice of this recur- 
rence, As a result of this recurrence and on _ several different occasions 
a portion of the intestines of Mr. Ward protruded through the hernial ring into 
the hernial sac, causing a large bunch or lumps to form, and on each occasion 
Ward himself reduced the hernia by pushing the intestines back into place and 
holding them there with a truss. He instructed his nephew Ferguson how to 
assist him in reducing this hernia under such circumstances. 

On April 15, 1930, while Ward was asleep, the intestines again protruded 
forming a bunch about the size of a baseball. Ward awoke and tried to push 
the intestines back in place and found that he required assistance, he called his 
nephew Ferguson with whose help the intestines were pushed back into place. 
On the following day a physician was called who noted nothing unusual. Ward 
suffered pain in the location of the hernia and on April nineteenth he went to 
the hospital where he was operated upon. [t was then found that, as the result 
of the reduction of the hernia, by Ward and Ferguson, a loop of the intestines 
had become twisted or strangulated, perforation had ensued, peritonitis had set 
in, and on April 20th Ward died. 

Plaintiff beneficiary claims that the death of Ward was the direct and ap- 
proximate result of and was caused solely and exclusively by external violent 
and accidental means. Policy covered against accident which is a direct and 
approximate result.of and is caused solely and exclusively by external violent 
and accidental means. 

[1] The defendant alleges that there was a change of occupation on the 
part of the member without the consent of the association and pleads the same 
as a defense. The defense is not good; change of occupation does not adversely 
affect the defendant. 

[2] There can be no recovery unless the death of the insured was caused 
solely and exclusively by external, violent, and accidental means. 

This case was submitted upon an agreed set of facts for a decision by the 
court. 

The disease or infirmity in this case was so considerable and significant that 
it would be characterized as a disease or infirmity in the common speech of people 
and would exclude the question of accident. 

The death of Joseph E. Ward did not result solely and exclusively by ex- 
ternal and accidental means. Silverstein vy. Metropolitan Life Insurance Co., 
254 N. ¥.61, 1¥71_ N. Y.-S. 914. 


The plaintiff's complaint is, therefore, dismissed, with costs. 





MANNO v. METROPOLITAN LIFE INS. CO. 


City Court of New York, County of Bronx. April 23, 1931. 
249 New York Supplement 471. 
1. INSURANCE. 


One wrong fully attacking another under circumstances leading to reasonable 
belief counter attack might take his life is not killed by “accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 529.) 

2. INSURANCE. 

Insured, by drawing gun when detective placed hand on insured’s shoulder, 
became aggressor, so that insured’s death when shot was not “accidental” within 
double indemnity provision of life policy. 

Insured’s act in drawing gun on detective’s placing his hand on in- 
sured’s shoulder and stating that he was police officer constituted attack on 
officer, and made insured aggressor therein, even though there was no 
evidence on questions whether officers had warrant for insured’s arrest, 


nor why they wished to arrest him, nor whether insured’s gun was 
loaded, 


(For other cases, see Insurance, Dec. Dig. § 529.) 
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Action by Jacquino Manno, as administratrix of Biagio Manno, deceased, 
against the Metropolitan Life Insurance Company. 

Judgment for plaintiff to extent indicated in opinion. 

Louis Susman, of New York City, for plaintiff. 

Edward M. Grout and Paul Grout, both of New York City, (Dean Potter, 
of New York City, of counsel), for defendant. 

Evans, J. 

Three police officers had organized and were attempting to apprehend plain- 
tiff's decedent, Biagio Manno, and another, Carmasino, in a dance hall in New 
York City. One of the officers, Detective Fitzpatrick, placed his hand on Biagio 
Manno’s and Carmasino’s shoulder and told them he was a police officer. Where- 
upon Carmasino drew a gun and ran toward a door where the other police officers 
were stationed. Fitzpatrick called to the other officers to “get” Carmasino. Mean- 
while Fitzpatrick struggled with Manno, who also drew a gun. Fitzpatrick tried 
to save himself from Manno’s gun, and during the struggle succeeded in reaching 
his own gun, with which he shot and killed Manno. Detective Fitzpatrick did 
not shoot to kill willfully or purposely, but solely in apprehension for his own 
life and to protect himself from what he thought might be done by Manno’s gun. 

The only exception the policy contains, to the accidental clause, is death by 
self-destruction, participation in aviation or aeronautics, while in the military or 
naval service in time of war. or if death is caused or contributed to directly or 
indirectly or wholly or partially by disease or by bodily or mental infirmity. The 
manner in which the death occurred, at bar, does not come within any of the 
exceptions. Under the circumstances, was the death of Biagio Manno “acci- 
dental” within the terms of the policy, containing the usual provision for double 
indemnity, if the death were caused by “external violent and accidental means?” 

The courts of other states and the federal courts have held that, where one 
acts as the aggressor in an attack, under circumstances which would render a 
homicide likely as the result of his own misconduct, death was not accidental 
within the meaning of similar clauses in life insurance policies. Taliaferro v. 
Travelers’ Protective Ass’n of America (C. C. A.) 80 F. 368; Clay v. State Ins. 
Co. of Indianapolis, 174 N. C. 642, 94 S. E. 289, L. R. A. 1918B, 508: Hutton v. 
States Accident Ins. Co., 267 Ill. 267, 108 N. E. 296, L. R. A. 1915E, 127, Ann 
Cas. 1916C, 577; Occidental Life Ins. Co. vy. Holeomb (C. C. A.) 10 F.(2d) 125: 
Meister v. General Accidental Corporation, 92 Or. 96, 179 P. 913, 4 A. L. R. 718; 
Price v. Occidental Life Ins. Co., 169 Cal. 800. 147 P. 1175; Postler v. Travelers’ 
Ins. Co., 173 Cal. 1, 158 P. 1022; Prudential Casualty Co. v. Curry, 10 Ala. App. 
642, 65 So. 852. Where one was the aggressor and struck another, injuring his 
own hand, while striking, and dying from blood poisoning as a result, he was 
not killed by accidental means. Fidelity & Casualty Co. of New York vy. Stacev’s 
Executors (C. C. A.) 143 F. 271, 5 L. R. A. (N. S.) 657, 6 Ann. Cas. 955. Those 
judicially executed for crime do not die accidentally. Diamond v. New York 
Life Ins. Co. (D. C.) 42 F. (2d) 910; Burt v. Union Central Life Ins. Co., 187 
U. S. 362, 23 S. Ct. 139, 47 L. Ed. 216. Where the aggression was not wrongful, 
and, from it, death could not reasonably be anticipated, it is said to be accidental. 
Lovelace v. Travelers’ Protective Ass’n of America, 126 Mo. 104, 28 S. W. 877. 
30 L. R. A. 209. 47 Am. St. Rep. 638. In McKeon v. National Casualty Co., 216 
Mo. App. 507, 270 S. W. 707, the facts were similar to those at bar, but there 
the decedent might not have known that those who tried to apprehend him were 
police officers, and might have supposed himself unlawfully attacked, and retaliated 
hy shooting, as a result of which he was killed, by an exchange of shots 

[1] I gather from the foregoing that one who wrongfully attacks. under 
circumstances where one ought reasonably to believe that a counter attack micht 
take his life, is not killed by accidental means. 

{2, 3] At bar, the police officer did nothing more than place his hand on 


Manno’s shoulder and say “I am a policeman.” That did not warrant Manno 


in drawing a gun. His act in doing so cannot be construed in anv other Ww 
than an attack on the police officer, unnecessary and wrongful. He 
rongful aggressor when he drew his gun, at such slight provocation. 
ive reasonably expected and known that the police officer possessed 
he might use in self-defense. 


ay 
became a 
He should 
a gun which 
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There is no evidence in the case to tell us whether the police officers had a 
warrant for Manno’s arrest, nor why they wished to arrest him, nor whether 
Manno’s gun was loaded. I do not think the absence of evidence in these respects 
alters the situation. The police officer, on being confronted with a gun, would 
naturally believe it was loaded. Nor can we presume that the police officers acted 
otherwise except within the scope of their duties. 

While there is no judicial authority in this state on the subject, I see no 
reason for departing from the weight of the authority of the courts of the other 
states and the federal courts. The plaintiff may have judgment for the face 
amount of the policy but not for the double indemnity. Submit findings accordingly. 





COLUMBUS MUT. LIFE INS. CO. v. KLEIN. 
Court of Appeals of Ohio, Butler County. Nov. 17, 1930. 
35 Northeastern Reporter 878. 
1. INSURANCE. 

Insurer having written life insurance policy must accept any reasonable in- 
terpretation in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Language of life insurance policy must be given its natural and commonly 
accepted meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

3. INSURANCE. 
Insured who drowned when launch foundered in storm 500 yards from a bath- 
ing beach did not drown “at bathing beach” within life insurance policy. 

Evidence showed that insured was stopping at cottage some distance 
from public bathing beach in question with which she was not in any wise 
associated. The word “at,” as used in policy involved, does not denote 
merely accidential or casual proximity to a bathing beach, and does not 
make proximity alone the test of liability, but means that insured must 
have had some connection or association with beach as owner, employee, 
guest, or patron at the time of the drowning. 

(For other cases, see Insurance, Dec. Dig. § 438.) 

5. INSURANCE. 

Construction of life insurance policy indemnifying against drowning “at 
public bathing beach” sield question for court, rather than jury, where insured 
drowned when launch foundered 500 yards from a beach with which she had no 
association. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

Action by Clara Klein, administratrix of the estate of Marie Klein, deceased, 
against the Columbus Mutual Life Insurance Company. Judgment for plaintiff 
and defendant brings error—[By Editorial Staff.] 

Reversed and rendered. 

Andrews, Andrews & Rogers, of Hamilton, for plaintiff in error. 

John A. Crist, of Middletown, for defendant in error. 

Ross, a 

This case comes into this court on error from the court of common pleas of 
Butler county, Ohio, wherein judgment was rendered upon a general verdict in 
favor of the plaintiff, Clara Klein, administratrix of Marie Klein the holder of a 
policy of insurance in the Columbus Mutual Life Insurance Company. 

The petition alleges that the plaintiff's decedent came to her death as a 
result of drowning at a public bathing beach at St. Mary’s Lake, Celina, Ohio; 
the policyholder’s life being insured by the insurance company against such acci- 
dent in the following clause: 


“Sec. B. One half the original amounts stated in Section A, for loss of 
life, sight, or limbs, within the time above limited, from bodily injuries as afore- 
said, and only if the injuries causing such loss are sustained by the Insured in the 
manner stipulated as follows: * * * 

“(4) As a result of drowning at a public bathing beach.” 
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The petition further alleges that the company has refused to pay the sum ot 
$500 due and payable under the terms of the policy, after demand therefor. 

The answer admits $50 liability, and otherwise is a general denial. 

Some hours before the decedent met her death she, with four others, went 
in a launch from the west to the east end of St. Mary’s Reservoir. After 
stopping for a short time at a resort known at Nova Villa, the party started 
back in the launch for Highland Park, at the north end of the lake, the place 
from which the party had originally put out. A windstorm became so violent 
as to cause those having charge of the launch to attempt to land on the north 
shore, but, at one point at least, they were prevented by logs or pilings along 
the shore. An attempt was then made to run into a little bay near Idlewild, on 
the north shore, but in turning the launch the boat became filled with water and 
sank at a point some five hundred yards out from shore, all of the occupants 
being drowned, save one. 

The evidence is clear that at Idlewild there was a public bathing beach similar 
to many others about the lake or reservoir, which was about ten miles in length 
east and west, and four miles wide north and south, and almost rectangular 
in shape. Highland Park was a resort located some distance to the west of Idle- 
wild, along the north shore. 

The decedent was stopping at a cottage on the lake, not located at Idlewild; 
nor was she in any way connected with Idlewild. She was not an owner, employee, 
patron, or guest of Idlewild. 

It is contended by the defendant in error that this evidence shows that the 
decedent met her death by “drowning at a public bathing beach,” within the 
terms of the policy. 

The company moved for an instructed verdict in its favor at the close of 
the evidence. This motion ought to have been granted, and it was prejudicial 
error on the part of the court to refuse it. 

[1, 2] It is true that the company, having written the policy, must accept any 
reasonable interpretation of it in favor of the policyholder, but this rule does 
not require, nor can it justify, a strained or unreasonable interpretation of the 
language used, which is to be given its natural and commonly accepted meaning. 

[3] It is contended by the defendant in error that the word at is sufficiently 
flexible of meaning to locate the position of the launch at the time it sank, as 
being at the beach. In our opinion the word at not only applies to the drowning, 
but to the policyholder as well. As used in the policy it is not merely a word 
denoting accidental or casual proximity to a certain spot, a public bathing beach, 
but means that the policyholder must have had some connection or association 
with the public beach as an owner, employee, guest, or patron, at the time of the 
drowning. 

[4] The evidence wholly fails to show that the decedent, or any of the party 
with whom she was in the launch, or the boat itself, had any connection with the 
Idlewild resort. She was not at Idlewild. The court in its charge to the jury 
made the mere proximity the sole criterion for the jury’s determination of the 
locality of the drowning. The court failed to properly construe the contract. 
Such proper construction required an instructed verdict for the insurance company. 
As has been pointed out, mere proximity alone, in view of the language of the 
policy, is not the sole test of liability. In so far as proximity might be a question 
in the case, it would be a question of fact for the jury, and we would not disturb 
the conclusion of the jury upon this point, 

Had the policyholder been associated with the Idlewild resort in some such 
manner as heretofore indicated, and had she left this resort and its beach in a 
launch, and been drowned, the question of proximity would then have constituted 
a subject for the sole consideration of the jury. 

An ocean steamer might become stranded in the vicinity of one of our great 
sea bathing beaches, resulting in the drowning of a passenger, an alien who had 
never touched our shores, and in such event it would hardly be urged that any 
degree of proximity to such public beach would place a policyholder within the 
terms of the contract involved herein. 


[5] The construction of the policy covenant, however, is for the court, and 
it is our opinion that the common pleas court erred in construing such contract 
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as merely requiring accidental or casual proximity to a beach, rather than direct 
connection or association with it, on the part of the policyholder. 

It is not amiss here to say, using the commonly accepted term, that the 
launch sank off the beach, rather than at it. 

It is also contended that, in view of the fact that the state owned a fringe 
around the entire lake, the whole was a public bathing beach. We think such a 
construction not justified by the facts, which showed that many portions of the 
shore were leased to private persons, and that considerable stretches of the 
shore were wholly unfit for use as a bathing beach. 

All other assignments of error have been considered and found without 
prejudice to plaintiff in error. 

{[6] Thus viewing the case, the judgment of the court of common pleas of 
Butler county is reversed, and, there being no dispute as to the facts, judgment 
will be entered in this court in favor of the plaintiff in error. 

Judgment reversed, and judgment for plaintiff in error. 

Cushing, P. J., and Hamilton, J., concur. 


INTERNATIONAL TRAVELERS’ ASS’N v. BETTIS. No. 5175. 
Supreme Court of Texas. Feb. 18, 1931. 
35 Southwestern Reporter (2d) 1040. 
5. INSURANCE. 

Administrator of insured suing on accident policy has burden to plead and 
prove that insured’s death was accidental and not within exceptions. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

7. INSURANCE. 

Proof that injury might have been occasioned by violence together with proof 
of blood poisoning ensuing, causing death, would be insufficient to establish bodily 
injury effected through accidental means within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

8. INSURANCE. 

To support finding that injury was effected by accidental means within acci- 
dent policy, element of accident must be found in that which produced injury. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Court of Civil Appeals of Third Supreme Judicial District. 

Suit by B. H. Bettis, as administrator of the estates of Mary L. Bettis, 
deceased, and Zack M. Bettis, deceased, against the International Travelers’ 
Association. Judgment for plaintiff was affirmed by the Court of Civil Appeals 
[3 S. W. (2d) 478], and defendant appeals. 

Judgments both reversed, and cause remanded for a new trial. 

Wilkinson & Wilkinson, of Brownwood, and Seay, Seay, Malone & Lipscomb, 
of Dallas, for plaintiff in error. 

Callaway & Callaway, of Brownwood, for defendant in error. 

SHarp, C. 

This suit was instituted in the district court of Brown county by B. H. 
Bettis, as administrator of the estate of Mary L. Bettis and Zack M. Bettis 
deceased, against International Travelers’ Association, to recover on a policy of 
accident insurance issued to Zack M. Bettis on October 28, 1922. It was alleged 
that Mary L. Bettis died intestate on April 1, 1923, and that Zack M. Bettis died 
intestate on September 4, 1925. 

The case was tried before a jury. Judgment was rendered for defendant 
in error as administrator of the estate of Zack M. Bettis and Mary L. Bettis 
against the plaintiff in error in the sum of $5,000, together with interest thereon 
from September 4, 1925, at the rate of 6 per cent. per annum. An appeal was 
made to the Court of Civil Appeals, and the judgment of the trial court was 
affirmed. 3 S. W. (2d) 478. Writ of error was granted by the Supreme Court. 

The parties will be designated herein as they were in the trial court. 

The policy, among other things, provides for indemnity in the sum of $5,000 
in case of the death of Zack M. Bettis resulting from “bodily injuries effected, 
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directly, independently and exclusively of all other causes, through aaccidental 
meaas.” 

The policy also provides that “blood poisoning or septicaemia resulting directly 
from bodily injuries shall be deemed to be included in the term ‘bodily injuries,’ ” 
and further provides that “indemnity for the loss of life of the insured is payable 
to the beneficiary if surviving the insured, and otherwise to the insured’s legal 
administrator or executor.” 

The policy further provides: “The accident insurance under this policy does 
not cover any injury, fatal or otherwise, received directly or indirectly as a result 
of, or that is contributed to, by said member violating any law; being in any 
degree under the influence of a narcotic or intoxicating liquor ; or while insane; 
or by the act of any person (sane or insane) done to injure the insured, except 
for the sole purpose of burglary or robbery; or while enlisted or while acting 
as a sailor or soldier or aeronaut engaged in naval or military service; or while 
riding or as a result of riding in a hydroplane, aeroplane or balloon; or from 
mechanical, medical or surgical treatment (operation made necessary by the 
particular injury for which claim is made and occurring within ninety days 
from the date of accident excepted), (this exception does not include mechanical, 
medical or surgical treatment or operations made necessary by hernia caused by 
accidental means) ; or ptomaine poison; or riding or driving in any automobile 
race; or while riding or as a result of ‘riding a motorcycle. Said benefits do not 
cover the disappearance of a member.” 

It appears that Mary L. Bettis, wife of the insured, was named in the policy 
as beneficiary. She died prior to the death of the insured. Later, while the 
policy was in force, Zack M. Bettis died from blood poisoning resulting from 
an injury to the finger. The manner in which the injury to his finger occurred 
is shown by the following testimony of Herman Bettis, his son, who testified as 
a witness for the administrator: “I was with my father at the time he was injured. 
He was fixing a fence at the time he received the injury. I went down to the 
pasture with him, me and my father, to do some work, in the J. A. Bettis 
pasture, a part of the old Thomas place; no one else was with us; that place is 
south of Blanket; and there was a wire loose and we started to fix it. We had 
two hammers, and I started to tighted one of the wires, and I put the barb 
the claw of my hammer and pulled it tight, and he started to staple it and it flew 
back and hurt his finger, the one he was holding the staple with, and I noticed 
the blood on it; I saw the wound after we left there and went to the windmill— 
he showed me the wound there and made the remark about it hurting him.” 

Proof of other transactions or statements connected with his father was 
made by the witness Herman Bettis over the objections of the defendant. 

Outside of the testimony of Herman Bettis, there is no proof as to how the 
injury on the finger of Zack M. Bettis was inflicted. 


[1] The plaintiff in error objected to the above testimony on the ground 
that the testimony involves a transaction with the deceased, Zack M. Bettis, and 
that the witness as an heir of the deceased has such an interest in the subject- 
matter of the suit as to render his testimony inadmissible under the provisions of 
article 3716, R. S. 1925, which reads as follows: “In actions by or against execu- 
tors, administrators, or guardians, in which judgment may be rendered for or 
against them as such, neither party shall be allowed to testify against the others 
as to any transaction with, or statement by, the testator, intestate or ward, unless 
called to testify thereto by the opposite party; and the provisions of this article 
shall extend to and include all actions by or against the heirs or legal represen- 
tatives of a decedent arising out of any transaction with such decedent.” 

This suit was by the administrator of the estate of both Zack M. Bettis and 
Mary L. Bettis, deceased. The object was to recover the amount of the policy 
for the benefit of the two estates. A decision upon this question is controlled 
by the foregoing statute and the interpretation and construction of that statute 
by the decisions of our Supreme Court. As to what constitutes 


a transaction 
or a statement by the deceased, and therefore incompetent 


and inadmissible in 


evidence in a suit of this kind, has been expressly defined by the courts of this 
state. 


In the case of Edelstein v. Brown, 100 Tex. 403, 100 S. W. 129, 123 Am. St. 
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Rep. 816, in construing the foregoing article and passing upon as to what con- 
stitutes a transaction with or statement by the deceased, Judge Brown says: “The 
character of the testimony to be excluded is expressed in the language, ‘Neither 
party shall be allowed to testify against the others as to any transaction with, or 
statement by, the testator, intestate or ward.’ The phrase ‘as to’ is defined thus: 
‘So far as it concerns; as regards; as respects; in regard to; in respect to.’” 

In the light of the decisions of this state, it is quite plain that the testimony 
of the witness Herman Bettis is clearly inadmissible, and that this view is 
sustained by the following decisions: McCampbell v. Henderson, 50 Tex. 601; 
Parks v. Caudle, 58 Tex, 221; Edelstein v. Brown, 100 Tex. 403, 100 S. W. 129, 
123 Am. St. Rep. 816; Holland v. Nimitz, 111 Tex. 425, 232 S. W. 298, 239 S. W. 
185; Leahy v. Timon, 110 Tex. 80, 215 S. W. 951; Spencer v. Schell, 107 Tex. 44, 
173 S. W. 867, 868. 

In the case of Parks v. Caudle, 58 Tex. 216, this question was clearly pre- 
sented and passed upon. In that case J. H. Caudle and wife brought suit in right 
of the wife, as sole heir of William A. Park, deceased, to recover certain lands, 
and alleged that the suit was based on an alleged reconveyance by Joel D. 
Parks to Wm. A. Park, and sought to establish the execution of this deed by 
oral testimony, asserting that the instrument itself has been destroyed by fire. 
J. H. Caudle offered to testify about the execution of the deed, and his testimony 
was excluded. Chief Justice Gould, in rendering the opinion for the court, says: 

“But we are of opinion that J. H. Caudle was not a competent witness to 
prove the execution of the alleged deed, nor to prove the declarations of Joel D. 
Parks, nor the transaction between Joel D. Parks and Wm. A. Park. This suit 
is by the heir of a decedent, and comes within the exception to the law making 
parties competent witnesses if that party proposes to testify as to any transaction 
with or statement by the decedent. The clause of the statute extending its 
provisions to actions by heirs, although it omits the expression ‘statement by’ 
the decedent, is not believed to be designed to make any distinction as to the 
subject matter about which the party was to be precluded. from testifying, whether 
such party were an ‘executor, administrator or guardian,’ or were an ‘heir or 
legal representative’ of a decedent. Before that clause was added to the statute, 
the decisions of this court had held its provisions applicable to suits by or 
against heirs, and it is believed that the purpose of the addition was to incor- 
porate these decisions into the statutory law. Lewis v. Aylott, 45 Tex. 202; 
McCampbell v. Henderson, 50 Tex. 602. 

“In our opinion, a party is prohibited from testifying, not merely as to 
statements by the deceased to him, or transactions between him and the deceased, 
but also as to such statements to or transactions between deceased and _ third 
persons, and that, too, although occurring when the witness had no interest therein. 
The statute had in view, primarily, a transaction between parties, one of whom 
had since died, and whose heirs or representatives were engaged in a suit with 
the survivor. As to such a transaction neither party was allowed to testify. The 
survivor should not, because the mouth of the other party to the transaction was 
forever closed. But the heir or representative, if perchance he knew aught of 
the facts, although it was not a transaction with him, was also forbidden to 
testify about it; for to allow him to do so, would be to give him the advantage 
over one whose mouth the statute had closed. In the present case both parties 
to the alleged transaction were dead, but that does not make it less within either 
the terms or the spirit of the law.” 

In the case of Leahy v. Timon et al., 110 Tex. 73, 215 S. W. 951, in a very 
exhaustive opinion by Judge Greenwood, the history of article 3716, and the 
leading opinions of the various courts construing same, are reviewed, and_por- 
tions of the opinions in the cases cited therein which conflict with the opinions 
of the Supreme Court are overruled. 

The contention is made that the testimony of Herman Bettis was admissible 
because the policy of insurance was payable to the administrator or executor of 
the deceased and Herman Bettis took under same by contract and not as an heir 

It is undisputed that the beneficiary described in the policy died before the 
death of the insured, and the policy provided in that event the insurance was 
payable to “insured’s legal administrator or executor.” The legal effect of the 
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language used in the policy is to place the proceeds of the policy in the estate 
of the insured, and Herman Bettis would receive his share thereof as an heir 
and not as a designated beneficiary. 

[2] In our opinion, there is a clear distinction in the authorities between 
policies of insurance payable to a designated beneficiary and those made payable 
to the “administrator or executor” of the insured as was done in this instance. 
The proceeds of the policies of the latter class become part of the estate of the 
insured at his death. Fletcher v. Williams (Tex. Civ. App.) 66 S. W. 860 (writ 
refused) ; volume 4, Cooley’s Briefs on the Law of Insurance, p. 3743. 

In the case of Spencer v. Schell, supra, Judge Phillips, in discussing article 
3716 and the test of the application of the statute with reference to witnesses 
testifying thereunder, says: “The test furnished by its provisions embraces not 
alone the capacity of the parties, but equally the effect of the judgment of which 
the suits admits. If the suit be one by or against an heir in which ‘judgment 
may be rendered for or against him as such,’ the statute applies. In determining 
the scope of its operation, it is evident from its language that no account is to 
be taken that the judgment may operate for or against the heir in some other 
capacity, That the judgment may so operate is not by statute recognized as the 
test of its application. But what it constitutes as the test and inquiry is: May such 
a judgment be rendered as will operate for or against him in the capacity of an 
heir? If so, unless called by him, the adverse party is rendered an incompetent 
witness as to transactions with or statements by the decedent. The clause in the 
statute, ‘in which judgment may be rendered for or against them as_ such,’ 
means this, or it means nothing.” 

[3] In reaching the conclusions herein stated, we have kept in mind that it 
is the policy of our Supreme Court to strictly construe the language contained 
in article 3716, supra, and is not inclined to extend its construction beyond the 
plain language and meaning contained therein. Martin v. McAdams, 87 Tex. 225, 
27 S. W. 255; Newton v. Newton, 77 Tex. 508, 14 S. W. 157; Mitchell v. Deane 
(Tex. Com. App.) 10 S.W.(2d) 717; Lassiter v. Bouche (Tex. Com. App.) 14 
S.W.(2d) 808: King v. Heirs of G. H. King (Tex. Com. App.) 34 S.W.(2d) 804 

[4] The history of article 3716 shows that the Supreme Court has many 
times construed its meaning; that the Legislature has amended it after it was 
construed by the courts, which construction became a part of the statutory law. 
Many times since this article was enacted and construed by the courts the statutes 
have been codified without change, and unquestionably it has become an established 
rule in the public policy of this state, and, if it is changed or abrogated, it is the 
province of the Legislature, and not of the courts, to do so. 

Therefore, under the foregoing authorities, the testimony of the witness 
Herman Bettis was inadmissable and should have been excluded. 

It is further contended that the Court of Civil Appeals erred in holding that, 
after eliminating the inadmissible testimony of Herman Bettis, there was other 
and sufficient evidence in the record to show that the injury to Zack M. Bettis 
was effected by violent, external, and accidental means, independent of all other 
causes, and in holding that there was any legal evidence as to how the injury 
was inflicted and in further holding that, under the evidence, the jury could have 
reached no other conclusion than that the injury was caused by accidental means. 

[5-7] Under the decisions of this state the burden rests upon the plaintiff 
to plead and prove that the death of Zack M. Bettis was by accident and did 
not come within the exceptions named in the policy. Neither the pleadings nor 
the proof can be left open to conjecture and guesswork. A presumption of a fact 
cannot rest upon a fact presumed. Hence, when the testimony of Herman Bettis 
was eliminated, mere proof of an injury that could have been occasioned by 
violence, coupled with proof of blood poisoning ensuing, causing death, is insuffi- 
cient as a matter of law to entitle plaintiff to recover upon an accident policy 
insuring against bodily injuries effected by accidental means, independent of. all 
other causes, and excepting injuries as the result of violating any law or any 
of the other exceptions contained in the policy above described. ’ . 

[8] The rule seems to be established in this state that, in order to find that 
injury effected by accidental means, the element of accident must be found im 
that which produced the injury rather than in the mere fact that the injury oc- 
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curred. Bryant v. Continental Casualty Co., 107 Tex. 588, 182 S. W. 673, Ann. 
Cas. 1918A, 517; International Travelers Ass’n v. Ross (Tex. Com. App.) 292 
S. W. 193; Travelers’ Insurance Co. v. Harris (Tex. Com. App.) 212 S. W. 
933, 934; International Travelers Ass’n v. Branum, 109 Tex. 543, 212 S. W. 630, 
632. 

In the case of Travelers’ Insurance Company vy. Harris, supra, the Commis- 
sion of Appeals, speaking through Judge Sadler, in an opinion adopted by the 
Supreme Court, after an exhaustive review of the decisions which hold for and 
against the contention made here, says: “In view of the decisions by our 
Supreme Court * * * we are of the opinion that the burden rests upon the 
plaintiff to show that her cause of action does not fall within the excepting clause.” 

In the case of International Travelers Ass’n v. Branum, supra, Judge Green- 
wood, in rendering that opinion, says: “After excluding the incompetent evidence 
to statements of the insured, there is no evidence on which to base a finding 
that his death was accidental.” 

[9, 10] The Court of Civil Appeals held that, in view of the other testimony 
admitted, the admission of the testimony of Herman Bettis was harmless. With 
this holding we cannot agree. It is impossible to say upon whose testimony the 
jury based their findings. The testimony of Herman Bettis, under the circum- 
stances, would have a very strong influence with the jury, and, such testimony 
being inadmissible, was prejudicial to the rights of the defendant. Undoubtedly 
the true rule is that, in order to hold that the error does not require a reversal 
of the judgment, it ought clearly to appear that no injury could have resulted 
from the admission of the evidence. M., K. & T. Ry. Co. v. Hannig, 91 Tex. 347, 
43 S. W. 508: Jester v. Steiner, 86 Tex. 415, 25 S. W. 411; Griffis v. Payne, 92 
Tex. 293, 47 S. W. 973. 

It is further contended, and was so held by the Court of Civil Appeals in 
its opinion, that, in the absence of any proof of the contrary, the law aids the 
deceased with the presumption that he did not intentionally or voluntarily inflict 
such injury upon himself, and that the rule should apply in this case. Upon this 
question we express no opinion. If the rule of presumption above stated did apply 
in this case, the judgment of the trial court could not be sustained, for the 
reason that the plaintiff did not comply with the rule, which places the burden 
upon him to allege and prove that the injury inflicted upon Zack M. Bettis was 
not received under one of the exceptions stated in the policy. To sustain this 
judgment, one presumption would have to rest upon another presumption. Tie 
well-settled principles of law prohibit this. 

We forego a consideration of the other matters discussed in the opinion 
of the Court of Civil Appeals, because they will not likely arise during another 
trial. 

We conclude that both the judgments of the Court of Civil Appeals and the 
trial court should be reversed, and that this cause be remanded to the district 
court for another trial in accordance with this opinion. 

Cureton, C. J. 

The foregoing is adopted as the opinion of the Supreme Court, and the 
judgments of the Court of Civil Appeals and the trial court will be reversed, 
and this cause remanded to the district court for another trial. 


BJORKLUND v. CONTINENTAL CASUALTY CO. et al. No. 22669. 
Supreme Court of Washington. March 19, 1931. 
297 Pacific Reporter 155. 


1. INSURANCE. | a , 
Under policy insuring against injury effected solely by external, violent, and 
purely accidental means, word “means” is synonymous with “cause.” 
(For other cases, see Insurance, Dec. Dig. § 455.) 
4. INSURANCE. ; 
Respecting recovery on accident policy, there is no presumption that insured 
willfully injured himself or was wantonly injured by another. 
(For other cases, see Insurance, Dec. Dig. § 646[6].) 
5. INSURANCE. ; : 
Allegation that insured workman was killed in accident when pulled into 
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marble compressor /ield sufficient allegation of cause of death under policy in- 
suring against injury by external, violent, and purely accidental means. 
Complaint in question alleged that insured was killed in accident, and 
that he was pulled into marble compressor on which he was working and 
which was unguarded, and complaint also incorporated policy involved, 
providing that death or injury must result exclusively from bodily in- 
jury effected solely by external, violent, and purely accidental means. 
(For other cases, see Insurance, Dec. Dig. § 635.) 
6. INSURANCE. 

That insured workman was accidentally killed when pulled into marble com- 
pressor made prima facie case of death solely by external, violent, and purely 
accidental means within policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

7. INSURANCE. ae 

Beneficiary of accident policy need not negative insured’s possible voluntary 
exposure to unnecessary danger; insurer having burden of proving death resulted 
from act constituting exception under policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


8. INSURANCE. ; ' 
Rules governing reformation of written agreements apply to insurance policy. 
(For other cases, see Insurance, Dec. Dig. § 143[1].) 


Department 2. 

Appeal from Superior Court, King County; J. T. Ronald, Judge. 

Action by Elsie Bjorklund against the Continental Casualty Company and an- 
other. Judgment for plaintiff, and defendants appeal. 

Reversed and remanded, with direction. 

Rummens & Griffin and Crawford E. White, all of Seattle, for appellants. 

Meyers & Couden and Chas. W. Johnson, all of Seattle, for respondent. 

MILLARD, J. 

The wife of insured, as beneficiary, brought this action to reform a policy of 
accident insurance and to recover on the insurance contract as reformed. Ac- 
ceptance of a policy which provided for the payment of $400 was induced, plaintiff 
alleged, by the fraudulent misrepresentations of the insurer’s agent that the amount 
payable under that policy was $3,000. The trial of the cause to the court resulted 
in a decree reforming the policy so as to provide for the payment of $3,000 to the 
beneficiary. From judgment against the insurance company and its agent, and 
each of them, the defendants have appealed. 

Appellants contend that the demurrer to the complaint should have been sus- 
tained as respondent did not plead, and that the action should have been dismissed 
as the respondent did not prove, that the insured lost his life in consequence of a 
peril insured against under the provisions of the policy. It is insisted that the 
allegation (the only one made by respondent as to the cause of the death of the 
insured) “that said Einar Bjorklund was killed in an accident on May 26, 1925, in 
the City of Seattle, State of Washington; that said Einar Bjorklund was pulled 
into a marble compressor on which he was working and which was unguarded,” 
does not bring the cause of death within the terms of the policy: “Resulting ex- 
clusively from a bodily injury which is effected solely by external, violent and 
purely accidental means.” 

The policy, which was incorporated in and made a part of the complaint, 
provides: 

“Hereby insures Einar Thorvald Bjorklund * * * and promises to pay to him 
or his beneficiary, Elsie Bjorklund, his wife,.indemnity for loss resulting from 
accident or sickness, all to the extent hereinafter provided * * * and its indem- 
nities are the principal sum of Four Hundred Dollars, an Accident Indemnity at 
the rate of fifty-five dollars per month. * * * 

“The insurance given by this policy is against (1) loss of life (suicide not in- 
cluded), limb, limbs, sight or time resulting exclusively from a bodily injury which 
is effected solely by external, violent and purely accidental means and which causes 
at once and continuously after the accident, total inability on the part of the 
insured to engage in any labor or occupation. * * * 

“Part VI not covered. 
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“This policy does not cover any loss caused by or resulting in whole or in 
part from (1) injury received * * * while engaged in aeronautics, or while in- 
sane, or while under the influence of any intoxicant; (2) Injury sustained by the 
insured by reason of voluntary exposure to unnecessary danger or by reason of 
the intentional act of any person, assaults committed upon him for the sole pur- 
pose of burglary or robbery excepted. * * * ” (Italics are ours. ) 

[1] The appellant company insured Bjorklund only against death or injury 
“resulting exclusively from bodily injury which is effected solely by external, 
violent and purely accidental means.” ‘The word “means” is employed in the same 
sense as the word “cause.” It was incumbent upon the respondent to allege that 
the death of the insured was due to accidental means or “cause” as specified in the 
policy. She alleged that her husband was killed in an accident by being “pulled 
into a marble compressor on which he was working and which was unguarded.” 

[2] A complant will be liberally construed on demurrer as required by the 
statute. “In the construction of a pleading, for the purpose of determining its ef- 
fect, its allegations shall be liberally construed, with a view to substantial justice 
between the parties.” Section 285, Rem. Comp. Stats. 

[3-5] That is to say, the complaint is sufficient as against the demurrer if a 
cause of action can be reasonably inferred from the averments of the complaint. 
Did the complaint allege facts from which it appears that the death of the insured 
was due to external, violent, and purely accidental means? One, upon reading 
the allegation, visualizes a person working on a marble compressor, a machine, into 
which the workman was pulled or into which he fell and from which he emerged a 
corpse, having been crushed to death. There is no presumption that the insured 
willfully injured himself, neither is there a presumption that some one wantonly 
injured him. The cause of the death of the insured was sufficiently alleged. The 
inference necessarily drawn from the allegation and the presumption arising there- 
on point to the death of the insured by external, violent, and purely accidental 
means. 

“It is never presumed that one willfully and purposely injures himself, or, 
that another has wantonly or willfully injured him. It would seem that, these 
marks of violent injury being shown to exist, a proper inference to draw would be 
that they were caused by ‘external, violent, and accidental means,’ as provided in 
the policy.” Carpenter v. Pacific Mutual Life Insurance Co., 145 Wash. 679, 261 
P. 792, 793. See, also, Guaranty Trust Co. v. Continental Life Ins. Co. (Wash.) 
294 P. 585. 

The only testimony as to the cause of the death of the insured was that of 
the employer of the deceased: 

“Q. And he was killed while he was in your plant? A. Yes, sir. He was 
at the West Waterway Plant. 

“The Court: He was killed where? A. At the West Waterway Plant. * * * 

“QO. How was he killed, Mr. Soderberg? A. He got into a compressor belt 
and he was there—I think he was looking at the compressor and the belt caught 
him. He went in over on the other side of the belt, in the corner, and we don’t 
know yet how it happened.” 

Appellants argue that the burden was upon the respondent of proving, not 
only that the death of the insured resulted “exclusively from bodily injury which 
is effected solely by external, violent and purely accidental means,” but that the 
burden was also imposed upon the respondent of proving that the death of the 
insured did not result from “injuries sustained by the insured by reason of volun- 
tary exposure to unnecessary danger.” 

[6] The burden of proof was on the respondent to show that the death of 
the insured was due to accidental means as specified in the policy. That the in- 
sured was killed by being drawn into a belt of a machine, a marble compressor, 
clearly appears from the testimony. The immediate cause of death is indisputable. 
A prima facie showing was made that the death of the insured resulted from a 
bodily injury effected solely by external, violent, and purely accidental means. The 
logical inference to be drawn from the circumstances to which the witness testi- 
fied and the presumption arising thereon point unerringly, clearly, to an injury 
that resulted in the death of the insured within the terms of the policy indemnify- 
ing him or his beneficiary. 

“In Meadows v. Pacific Mut. Life Ins. Co., 129 Mo. 76, 31 S. W. 578, 50 Am. 
St. Rep. 427, it was shown that the deceased left the depot for the purpose of 
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boarding a freight train standing in another part of the railroad yard. Shortly 
thereafter his mangled body was found on the railroad track, indicating that he 
had been run over by a moving train. It was contended that there was no evidence 
tending to show that the death was accidental, or was not the result of his own 
negligence; the insurance company offering many theories by which the death 
could be accounted for, which would bar recovery under the conditions of the 
policy. From a well-reasoned opinion, in which many authorities are collated, we 
quote the following: 

“*The plaintiff showed beyond controversy that Daniel Meadows died of vi- 
olent injuries, which were plainly visible upon his body; that the nature of these 
injuries left no doubt that they were the sole cause of his death, and proper proofs 
were made. Here he rested. He had made a prima facie case, unless we are re- 
quired to presume that because he was killed by being run over by cars on a rail- 
road track, he was voluntarily exposing himself to unnecessary dangers, and was 
violating his agreement in regard to being upon a roadbed of a railroad, within the 
meaning of the policy. 

““Such a presumption would destroy the presumption indulged by the law 
that Meadows was at the time exercising proper care for his safety. In the ab- 
sence of all evidence to the contrary, the law presumes that he was exercising due 
care for his protection. There is not a word of evidence tending to show he was 
intoxicated, or that he was robbed and murdered. He was a man of the full age 
of discretion and of business habits. Under such circumstances, the language of 
Judge Agnew in Allen v. Willard, 57 Pa. 374, is very pertinent. He says: “The 
natural instinct, which leads men in their sober senses to avoid injury and pre- 
serve life, is an element of evidence. In all questions touching the conduct of men, 
motives, feelings, and natural instincts are allowed to have their weight, and to 
constitute evidence for the consideration of courts and juries.”’ * * * 

“In 1 C. J. 495, the learned author of the text states the rule as follows: 

““The fact of death does not of itself create any presumption that it was the 
result of an accident; and where, in order to make out plaintiff's case, it is neces- 
sary to base a presumption that death resulted from an injury on a presumption 
that the insured sustained an accidental injury, no recovery can be had. Where, 
however, it is apparent that the injury to or death of the insured was the result 
of external and violent means, and the issue is as to whether it was due to an ac- 
cident, within the meaning of the policy, or to some cause excepted by the policy, 
the presumption is in favor of accident and against the existence of facts bring- 
ing the case within any of the exceptions of the policy, such as insanity of the 
insured, intentional injury inflicted by a third person, lack of due care and dil- 
igence, self-inflicted injuries, and suicide. These presumptions may, however, be 
overcome by facts and circumstances establishing the contrary.” Buckley v. Mas- 
sachusetts Bonding & Insurance Co., 113 Wash. 13, 192 P. 924, 930. 

[7] The contention of appellants that the burden is imposed upon the insured 
or the beneficiary of proving that, in an action on an accident insurance policy, the 
accident happened by reason of something that was not excepted from the pro- 
visions of the policy, is contrary to the rule in this jurisdiction. The policy in 
question does not cover any loss caused by “injuries sustained by the insured by 
reason of voluntary exposure to unnecessary danger or by reason of the inten- 
tional act of any person. * * * ” The burden rests on the insurer to show that 
the injury or death was caused by some act which is made an exception to the 
risk in the policy. 

‘This instruction tells the jury that the burden is on the defendant to prove 
the affirmative defense of change of occupation by the insured to a more hazard- 
ous one, and that the risks of such changed occupation were the proximate cause 
of his death. The instruction is correct. 

“In Starr v. Attna Life Ins. Co., 41 Wash. 199, 83 P. 113, 4 L. R. A. (N. S.) 


636, the rule is stated: 


‘Almost universal authority imposes upon the insurance company the burden 
of establishing the fact, in an action on an accident insurance policy, that the ac- 
cident happened by reason of something that was excepted from the provisions of 
the policy; and that the burden is not imposed upon the insured to affirmatively 
show that the accident did not occur by reason of any or all of the exceptions in- 
corporated in the policy. 
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“% * * The burden of proof is on plaintiff to show that the injury or death 
was due to accidental or other means specified in the policy. * * * The burden 
rests on the defendant to show that the policy has been avoided by reason of a 
breach of some condition precedent, or that the injury or death was caused by 
some act which is made an exception to the risk in the policy, or that the action 
was not brought within the time required by the policy.’” Wallin v. Massachu- 
setts Bonding & Ins. Co., 152 Wash. 272, 277 P. 999, 1003. 


_ Appellants finally contend that the proof is insufficient to support the decree 
of reformation. 


The testimony is conflicting.as to the conversation between appellant Thomp- 
son (agent of appellant insurer), the insured, and respondent. Thompson called 
at the home of the Bjorklunds the evening of July 21, 1924. Respondent, a lady 
visitor who was present at the time, and respondent’s nine or ten year old daugh- 
ter, testified that Thompson was at that time told by Mr. Bjorklund that “they 
wanted nothing less than a twenty-five hundred dollar policy.” The agent informed 
them that he could supply a policy that would pay $3,000 in the event of death 
by accident and $55 a month for the remainder of the life of the insured in the 
event of the loss of an arm or leg; that he could not write a policy for $2,500. The 
application was then written by the agent and signed by the insured. The policy 
was delivered the next day. Respondent and her husband started to read the pol- 
icy, whereupon the agent stopped them, informing them that they would not un- 
derstand it; that it was the agent's job to tell people what the policies meant. Re- 
spondent noticed that the policy provided for an indemnity of $400. She at once 
called attention of Thompson to the fact that the ae provided for payment of 
$400 when it was understood the indemnity was to be $3,000. The agent explained 
to them that the $2,500, which the policy provides is payable in case of death in an 
automobile accident, was payable in case of any kind of accident; that that amount 
added to the $400 appearing on the face of the policy would amount to $3,000 if 
certain accumulations were included. While respondent alleged in her complaint 
that she paid to the agent $27, which was the correct sum payable on a_ policy 
such as was issued, she testified that she paid to the agent $42; that the agent ex- 
plained that the extra $15 constituted his commission. The policy was delivered 
July 22, 1924, to the insured, who was killed May 26, 1925. The respondent testi- 
fied that the policy was not examined by them the ten months it was in their pos- 
session, as they were induced to refrain from reading the policy because of the 
insistence of the agent that they would not understand the policy. 

Appellant Thompson denied that he was paid more than $27, or that he made 
the alleged misrepresentations, and also disputed the statement that he advised 
the respondent and her husband not to read the policy. He testified that he fully 
explained to them the terms of the policy; that at the time the application was 
signed by the insured the Bjorklunds emphasized the fact that what they desired 
in the matter of protection was the monthly indemnity feature; that, if they were 
assured of $55 monthly in case of injury to the husband, they would be satisfied, 
as they would also receive compensation under the Workmen’s Industrial Insurance 


Act. 


Respondent’s daughter, who was not more than nine or ten years old when 
the policy was issued, corroborated her mother in every detail, even to the precise 
words that her mother stated the agent employed in explaining the insurance 
proposition to them, as well as the exact language used by her mother and father 
in interrogating and answering the agent at the time the application was made 
and at the time the policy was delivered. The daughter testified that the family 
had concluded the evening meal when Mr. Thompson called July 21, 1924; that 
she heard all the representations to which her mother testified, and that she then 
went skating with a friend; that probably thirty minutes later she returned to 
the house for a skate key and while lingering there she heard the other represen- 
tations that her mother testified the agent made; she then departed for more 
skating. This little girl then remembered that the following night when the policy 
was delivered that the agent again made representations as narrated by her 
mother, and that the agent insisted that the Bjorklunds refrain from reading the 
policy. Doubtless this child so often heard her mother’s recital during the four 
and one-half years subsequent to the death of the insured of what the facts were 
or what the mother thought the facts were that the child became convinced that 
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she heard the two conversations between her father, mother, and the agent relat- 
ing to insurance. 

As opposed to these interested witnesses is the testimony of a fellow workman 
of the deceased. He testified that Thompson talked to him and Bjorklund in July, 
1924, concerning insurance; that a pamphlet describing the insurance benefits, etc., 
was given to him and one was handed to Bjorklund; that Thompson informed 
them that the $2,500 payable under the policy was for death in a traffic accident; 
that they arranged to later meet Thompson, who called at the boarding house of 
this witness, Rudin, that night. Rudin purchased a policy which paid $100 
monthly for disability for which he paid a premium of $48. Bjorklund informed 
Rudin that the next day he would take out a policy. The next night Bjorklund 
made application to Thompson for a policy. Some time later Bjorklund told 
Rudin that he had a policy, but that the payments thereunder were smaller 
than the one issued to Rudin, as he had not paid as large a premium as that 
paid by Rudin. The testimony of Rudin was as follows: “l got that until 
I went back to work—so long as I was laid up. I was to get $100.00 per 
month under my policy. I understood the way Thompson explained it to me 
that I didn’t get that much if I got killed in my work; that I would get 
$2,500.00 if killed in a traffic accident. I only knew what Bjorklund told me about 
his policy. He told me it was not as high as mine because he didn’t pay as much 
but it was going to be a policy something like mine.” 

[8] Respondent seeks to reform a written contract of insurance on the ground 
of fraud. The rules of law governing the reformation of written agreements are 
applicable to the reformation of an insurance policy. 

“An insurance contract is no different from any other when the rules of law 
governing the reformation of written agreements are to be applied to it. Like 
other written instruments, a policy or other written contract of insurance is sub- 
ject to reformation by a court of equity in a proper case so as to make it conform 
to the actual agreement of the parties. And this is true even after a loss. To 
justify a reformation, a proper case therefor must be presented, that is, it is 
necessary and sufficient that it appear, by appropriate and sufficient pleadings and 
proof, that a valid agreement exists and that, by reason of fraud or mistake, or, 
more properly speaking, mutual mistake of the parties or a mistake on the part 
of one and fraud on the part of the other, * * * the policy * * * fails to express, 
or conform to the real agreement.” Section 247, p. 1140, vol. 32, C. J. 

[9, 10] Fraud as a ground for the reformation of a ada ° will not be pre- 
sumed or conjectured. Fraud alleged as a ground for the reformation of a con- 
tract is not sustained by a mere preponderance of the evidence. 

“We are not at liberty, however, to infer fraud merely because it is suggested. 
Neither can it be found upon a bare preponderance of the evidence.” German- 
American Mercantile Bank vy. Illinois Surety Co., 99 Wash. 9, 168 P. 772, 773. 

“It is settled law that fraud, when it is charged, must be established by evi- 
dence which is clear and convincing.” Leibold v. Grosenbaugh, 126 Wash. 502, 
218 P. 258, 259. 

‘Again, the proof of all essential facts must be clear, for if doubt exists as 
to what statements the applicant actually made, or as to the intent of the par- 
tics, if the evidence be materially conflicting, a reformation will not be granted. 6 
Couch on Insurance, § 1392, p. 4993. 

[11] Applying those rules to the facts in the case at bar, it is manifest that 
the evidence is insufficient to sustain the decree of reformation. 


[12] The respondent is not an ignorant woman. The policy is written in 
English in large type, easily read. She testified that she at a glance saw that the 
policy was incorrect, in that the amount of indemnity stated on the face of the 
elie was $400 when it should have been $3,000. The policy was in the possession 
of the Bjorklund family for ten months prior to the death of the insured. True, 
more witnesses testified on behalf of the respondent than for the appellants, yet 
the weight of the evidence does not necessarily mean a greater number of wit- 
nesses. 

‘Ook ok OK 


The quality of the testimony given, as well as the number of witnesses 
produced, and any facts affecting their credibility, must be considered. * * *” 
Section 199, p. 65, vol. 27, C. J. 

The only preponderance supporting the decree is that a greater number of 
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witnesses testified in behalf of respondent. Two of the witnesses, respondent and 
her daughter, were interested witnesses. Appellant Thompson, on the other side, 
was an interested witness. We will assume that the lady friend of respondent 
was a disinterested witness. Her testimony is at least balanced, if not overcome, 
by that of the disinterested witness, Rudin, a fellow workman of the insured, who 
testified that he and Bjorklund were insured at the same time; that Bjorklund 
fully understood, and so stated, the terms of the policy. Clearly, there is not 
even a bare preponderance of the evidence sustaining the decree of reformation 
on the ground of fraud. 

The evidence was sufficient to sustain the verdict of the jury that the death 
of the insured resulted from bodily injury effected solely by external, violent, and 
purely accidental means. It follows that the judgment should be reversed and 
the cause remanded, with direction to enter judgment in favor of the respondent 
for $400, the amount payable under the policy. It is so ordered. 

Tolman, C. J., and Beeler, Fullerton, and Beals, JJ., concur. 
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AUTOMOBILE 


BACHMAN vy. INDEPENDENCE INDEMNITY CO. Civ. 298. 
District Court of Appeals, Fourth District, California. March 11, 1931. 
Rehearing Denied April 8, 1931. 

297 Pacific Reporter 110. 

1. INSURANCE. 

Negligence of automobile driver having been determined, in guest’s action 
against driver, it cannot be litigated in action against insurer, in absence of 
fraud or collusion. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

3. INSURANCE. 

Where, in action for injuries in automobile accident, copies of summons 
and complaint served on driver were transmitted to insurer by plaintiff’s at- 
torney, there was sufficient notice. 

It was admitted that driver failed to give insurer written notice of 

the accident as required in the policy of insurance, and that he did not 

send to it copies of the summons and complaint served upon him. 

(For other cases, see Insurance, Dec. Dig. § 540.) 

4. INSURANCE. 

Where automobile liability insurer disclaimed liability and refused to pro- 
ceed with driver’s defense, sending amended complaint to insurer was useless 
act not required by law. 

(For other cases, see Insurance, Dec. Dig. § 540.) 

5. INSURANCE. 

Where automobile liability insurance contract placed no duty on driver to 
co-operate in defending suit, failure to co-operate alone cannot furnish defense 
in action against insurer. 

(For other cases, see Insurance, Dec. Dig. § 51414.) 

6. INSURANCE. 

In action against automobile liability insurer, evidence supported finding 
there was no collusion between insured and plaintiff. 

Insured refused to sign written statement of circumstances of acci- 
dent prepared by insurer’s adjuster, and at first refused to sign answers 

to complaint filed against him saying that he had been advised by plain- 

tiff’s attorney to sign nothing. He also stated that he was friendly with 

plaintiff and would like to see him recover for his losses if he could do 

it squarely. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

7. INSURANCE. 

Insured under automobile liability policy need not permit sham defense in 
his name, but cannot arbitrarily decline to assist in making any fair legitimate 
defense. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

9. INSURANCE. 

Judgments against automobile driver tainted by fraud or collusion cannot 
furnish basis of actions on liability insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

10. INSURANCE. 


After accident within automobile liability policy, neither insurer nor in- 
sured can by voluntary act defeat injured person’s statutory right to bring 
action on policy after judgment against insured (St. 1919, p. 776). 

Insurer, however, may be released if there has been some act or 
omission on part of injured person which would relieve insurer, such as 


collusion or fraud between the insured and the injured, to the damage 
of the insurer. 


(For other cases, see Insurance, Dec. Dig. § 61614.) 
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Appeal from Superior Court, Fresno County; S. L. Strother, Judge. 

Action by Leo Bachman, a minor, by Henry Bachman, his guardian ad 
iitem, against Independence Indemnity Company. Judgment for plaintiff, and 
defendant appeals. 

Affirmed. 

See, also, 297 P. 119; Steele v. Independence Indemnity Co., 297 P. 120. 

Willis I. Morrison, of Los Angeles, and Ray W. Hays, of Fresno, for ap- 
pellant. 

B. M. Benson, and W. H. Stammer, both of Fresno, for respondent. 

Marks, Acting P. J. 


This is an action to recover from an insurance carrier the amount of a 
judgment rendered against the insured in favor of a guest injured while rid- 
ing in an automobile. Respondent recovered judgment from the insurance 
carrier by whom this appeal is prosecuted. 

Katie Bachman was the owner of the automobile in question and the in- 
sured named in the policy of public liability indemnity insurance written by 
appellant to indemnify her against loss following accidental injury to others. 
On June 18, 1927, she desired to go from Fresno to San Francisco, and return, 
in her automobile. She invited Leo Bachman, the respondent; Joseph V. Steele, 
her nephew-in-law, and his wife, and Forest Bayliss to accompany her upon this 
trip. As she did not drive the car, Forest Bayliss was taken along to assist 
Leo Bachman in driving. Leo Bachman was the minor son of Katie Bachman, 
and Forest Bayliss was her son-in-law. Upon the return trip from San Fran- 
cisco to Fresno, on June 19, 1927, Bayliss drove the automobile. Mrs. Bach- 
man rode on the front seat by his side. Respondent and Steele occupied the 
back seat of the car. In going over the Pacheco Pass highway, Bayliss drove 
the car off the road and it rolled down a steep embankment. The accident 
resulted in the death of Katie Bachman and the injury of the other three pas- 
sengers. The question of the liability of appellant for the death of Katie 
Bachman is considered in the opinion this day filed in case No. 299, entitled 
Henry Bachman, as Administrator af the Estate of Katie Bachman, Deceased, 
v. Independence Indemnity Company (Cal. App.) 297 P. 119. The liability of 
appellant for the injury suffered by Joseph V. Steele is considered in the opin- 
ion this day filed in case No. 297, entitled Joseph V. Steele v. Independence 
Indemnity Company (Cal. App.) 297 P. 120. 

On August 2, 1927, respondent commenced an action in the superior court 
of Fresno county against Forest Bayliss to recover damages suffered by him 
by reason of his injuries received in the accident. Upon this date Forest Bay- 
liss was served with a copy of the summons and complaint in the office of B. 
M. Benson, who was the attorney then acting for respondent and who mailed 
copies of the summons and complaint to appellant at its San Francisco office 
and at its home office in Philadedphia, Pa. Both copies were received by ap- 
pellant. For reasons which will hereinafter be set forth, appellant disclaimed 
responsibility to respondent under the terms of the policy and finally refused 
to file an answer in the action for’or on behalf of Forest Bayliss. After this 
refusal, an amended complaint against Forest Bayliss was served upon him in 
November, 1927. No copy of this amended complaint was sent to appellant. He 
asked for $5,000 general damages and $75 special damages. On January 12, 
1928, the default of Bayliss was entered, and, after a hearing and evidence 
taken, judgment was rendered in favor of respondent and against Forest Bay- 
liss in the sum of $2,575. After the entry of judgment demand was made upon 
appellant for its payment, which was refused. Respondent then instituted this 
action against appellant to recover the amount of his judgment under the terms 
of the policy of indemnity liability insurance. Judgment was entered in his 
favor in the sum of $2,850.07, this being the amount of the judgment agains: 
Forest Bayliss, together with accrued interest. 

The answer of appellant presented six separate defenses. A demurrer was 
sustained to the fifth, and appellant did not amend. In its second defense it 
denied that the accident and subsequent injuries was caused by any negligence 
on the part of Bayliss, together with other matters of defense, which are so 
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interwoven with those we must consider that it will not be necessary to detail 
them here. The fourth alleged a joint enterprise on the part of all of the oc- 
cupants of the automobile. 

[1] The question of the negligence of Bayliss in the operation of the auto- 
mobile at the time of the accident was determined by the judgment in the case 
of Leo Bachman v. Forest Bayliss, and, in the absence of fraud or collusion 
on the part of, or between, the parties to that action, it cannot be litigated 
here. Bryson v. International Indemnity Co., 88 Cal. App. 100, 262 P. 790; Kruger 
v. California Highway Indemnity Exchange, 201 Cal. 672, 258 P. 602, 604; 31 
Cor. Jur. 461. In the Kruger Case the Supreme Court announced the follow- 
ing rule: “‘The general rule appears to be that the judgments are conclusive 
and binding upon parties and their privies, but as to all others they are neither 
prima facie nor conclusively binding, for the reason that it would be unjust to 
bind a person by any proceeding in which he had no opportunity to make a 
defense, of offering evidence, of cross-examining witnesses, or of appealing 
if he were dissatisfied with the judgment. Indemnity contracts against loss 
or liability are sometimes said to constitute an exception to this rule, while 
again it is said that they do not in fact constitute an exception at all, but are 
based upon a fair and reasonable interpretation of the contract. It seems to 
be generally conceded, however, that wherever a surety has contracted with 
reference to one of the parties in some suit or proceeding in the courts, he is 
concluded by the judgment.’” 

[2] On the question of a joint enterprise the trial court found against the 
contention of appellant. This finding is amply supported by the evidence, 
which is conclusive upon this court. 

Four interesting questions are presented by appellant’s answer which we 
must consider. They are new in California jurisprudence. Appellant maintains 
there are four reasons why it was released from its obligations under its 
policy of indemnity insurance: First, because of the failure of Forest Bayliss 
to notify appellant of the accident and to transmit to it the summons and plead- 
ings served upon him. Under the terms of the policy, Forest Bayliss, who was 
the driver of the car at the time of the accident, became the insured as he was 
operating the car with the permission and at the requesst of Mrs. Bachman, 
the named insured. Second, because of the failure of Forest Bayliss to co- 
operate with appellant in the defense of the action against him. Third, be- 
cause of alleged collusion between Leo Bachman and Henry Bachman, his 
guardian ad litem, and Forest Bayliss, which resulted in the judgment against 
the latter. Fourth, because of a fraudulent agreement between the same parties 
to fasten an unjust liability upon appellant. 

[3, 4] It is admitted that Forest Payliss failed to give anpellant written 
notice of the accident as required in the policy of insurance. He did not send 
to it copies of the summons and complaint served upon him on August 2, 1927. 
These were transmitted to appellant by the attorney for respondent. In the 
case of Royal Indemnity Co. v. Morris (C. C. A.) 37 F.(2d) 90, 92, this was 
held to be sufficient notice. The amended complaint was served more than 
two months after appellant had disclaimed its liability under its policy of in- 
surance and had refused to proceed with Bayliss’ defense in the action although 
requested so to do by him. It is evident from the record that the transmission 
of this amended complaint to appellant would not have changed its attitude 
upon its obligation to defend the action or to pay the judgment. It then main- 
tained, and still maintains, that it was released from this obligation. The send- 
ing of this amended complaint to appellant would have been a useless act which 
the law does not require of a party to an action. Appellant cannot predicate 
its defense upon the failure to transmit to it a copy of this amended complaint 
as this was excused and as it was not injured by this omission. In fact, counsel 
for appellant do not stress this question upon appeal. 

[5] Appellant lays great stress upon the failure of Forest Bayliss to co- 
operate with it in a defense of the action against him. The policy of indemnity 


insurance which furnishes the basis of this action contains the following pro- 
visions pertinent hereto: 
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“Policy No. LA 76925 Insured Katie Bachman 
“Premium $15.00 Expiry date May 24th 1928. 
* x x * * * 
“Schedule of Statements 
“Statement No. , 
“11. The Company’s liability for damage in respect of any one accident or 
disaster involving bodily injury shall not exceed Ten Thousand Dollars ($10,- 
000), subject to a limit of Five Thousand Dollars ($5,000.) for any one person. 
“Automobile Liability Policy (Personal Injuries Only) 
“Independence Indemnity Co. 
“Home Office: Philadelphia 
“Charles H. Holland, President 





“Policy No. LA 76925. 

“In consideration of the premium specified in, and the Statements contain- 
ed in, the schedule endorsed hereon, made part hereof, and warranted by the 
Insured to be true, the Independence Indemnity Company (hereinafter called 
‘the Company’) hereby agrees with the Insured named in Statement 1, that if, 
during the term of this Policy, any automobile described in Statement 4, by 
reason of its ownership, maintenance or use at any location within the United 
States of America and Canada, shall cause bodily injuries by accident, whether 
resulting fatally or otherwise, to any person or persons, and for which bodily 
injuries the Insured and/or others as hereinafter provided are liable for damages, 
then the Company will insure against loss arising out of such liability, subject 
to the limits set forth in Statement 11, the named Insured, and/or any person or 
persons while riding in or legally operating any of the automobiles described in the 
Schedule of Statements, and/or any person, firm or corporation legally re- 
sponsible for the operation thereof, provided such riding, use or operation is 
with the permission of the named Insured; or, if the named Insured is an in- 
dividual, with the permission of an adult member (other than a chauffeur or 
domestic servant) of his household. 

“And will in addition, in the name and on behalf of the named Insured 
and/or any person, firm or corporation as above defined, 

“1. Defend all claims or suits for damages for such injuries for which dam- 
ages they are, or are alleged to be, liable. 

“2. (a) Pay all costs and expenses incurred with the Company's written 
consent. 

“(b) Pay all taxed costs. (c) Pay all interest accruing upon any judgment. 

“3. Repay the expense incurred in providing such immediate surgical relief 
as is imperative at the time of the accident. 

“Provided always that the Insurance hereby made is and shall be subject 
to the Conditions hereinafter set forth and to the memoranda, if any, endorsed 
hereon in like manner as if the same were respectively repeated and incorporat- 
ed herein, and compliance with such Conditions and memoranda, and each of 
them, shall be a condition precedent to the right of recovery hereunder. 

Conditions 
“3. Upon the occurrence of any accident covered by this Policy, the Insured 
shall give immediate written notice thereof to the Company at its Home Office, 
and forward to the Company forthwith after receipt thereof every process, 
pleading and paper of any kind relating to any and all claims, suits and proceed- 
ings. 

“7, In the event of bankruptcy or insolvency of the named Insured the 
Company shall not, as respects said Insured, be relieved thereby of the pay- 
ment of any indemnities provided herein, except that the amount of the dam- 
age shall first be fixed by judgment against the said Insured.” 


This policy is the contract between appellant and Forest Bayliss under the 
terms of which, together with the provisions of law, the rights, duties, and 
obligations of the parties must be determined. Its terms place no obligation 
upon Forest Bayliss to co-operate with appellant in the defense of an action. 
In this respect it differs from the contracts of insurance which furnish the basis 
for the many decisions from other jurisdictions cited by appellant and relied 
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upon by it to sustain its contention that a failure of the insured to co-operate 
with the insurer in the defense of an action releases the insurer from liability 
under its policy. In practically all of the cases cited by appellant the duty of 
the insured to co-operate with the insurer was made a condition in the policy 
and of the right of recovery. This condition being omitted from the policy 
in the instant case, the cases cited furnish no authority for a similar holding 
here. We conclude that, as the contract placed no duty upon Forest Bavliss 
to co-operate with appellant in the defense of the suit against him, this failure 
to co-operate, of itself and standing alone, cannot furnish a defense in the in- 
stant action. It must, however, be considered in connection with the defenses 
of collusion and fraud, as the failure to co-operate, in connection with other 
facts, might be considered as evidence of either collusion or fraud or both. 


[6] The defenses of collusion and of fraud are so interwoven and so closely 
connected in the evidence and arguments that we will consider them together. 


It appears that none of the parties to the action against appellant, nor 
the children of Katie Bachman. knew of the existence of the insurance policy 
until after her death. Henry Bachman was appointed the administrator of her 
estate. When her safe deposit box was opened the policy was discovered. It 
does not appear just when this happened, but the evidence would justify the 
conclusion that it was some time between the Ist and the 29th days of July, 
1927. After its discovery the policy was taken to B. M. Benson, Esq., who was 
acting as the attorney for the administrator in the probate proceedings. He 
thereupon started to investigate the accident and questioned all of the survivors 
of the wreck. He advised the administrator, Leo Bachman, and Joseph V. 
Steele that they had causes of action against the insurance carrier, but that 
they would first have to sue Forest Bayliss, the driver of the car. They there- 
upon authorized him to proceed with the litigation and he prepared the com- 
plaints which were subsequently filed, served on Forest Bayliss, and mailed to 
appellant on the 2d day of August, 1927. Appellant thereupon sent an adjuster 
to Fresno to investigate the accident. Ray W. Hays, Esq., had been the 
local attorney for appellant for a number of years. He was absent from Fresno, 
but a copy of the summmons and complaints was left in his office for his atten- 
tion upon his return. Frederick W. Docker, Esq., was caring for Mr. Hays’ 
legal business during his absence. The adjuster prepared a written statement 
of the circumstances of the accident, but Bayliss refused to sign it, giving as 
his reasons that Mr. Benson had told him to sign nothing. This statement did 
not contain a detailed account of the circumstances of the accident. It con- 
tained assertions, which were in the form of conclusions and opinions, that 
Bayliss did not consider himself careless or negligent in his operation of the 
automobile, nor that he considered that any one had a just ground for any 
laim against him on account of the accident. Except for these legal conclu- 
sions and opinions, the circumstances of the accident there set forth did not 
necessarily differ from those contained in other statements made by Bayliss 
in which his negligence clearly appears. The evidence concerning the conversa- 
tion leading up to Bayliss’ refusal to sign this first statement is not entirely 
clear. Mr. Docker testified that he asked Bayliss if the statement correctly 
set forth the facts of the accident, to which Bayliss replied that it did. The 
iacts contained in the statement do not necessarily refer to nor include state- 
ments of legal conclusions or opinions. Further, the trial court found that 
Bayliss was negligent in the operation of the automobile, which finding is sup- 
ported by the great weight of the evidence. 

Mr. Hays returned to Fresno about the middle of August and interviewed 
Bayliss at his office. A few days later, after being sworn by a notary public, 
Bayliss gave a statement of the circumstances of the accident to Mr. Hayvs, 
which was taken down in shorthand. He refused to sign this statement, giv- 
ing the same reason as before. On August 27, 1927, he was again called to 
the office of Mr. Hays and there presented with answers to the three com- 
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plaints filed against him. He read over the answers and refused to sign them, 
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the plaintiffs in the three actions and thought they should recover for their 
losses, and that he would like to have them do so if he could do it squarely. 
He asserted that his negligent operation of the automobile was the sole cause 
of the accident. Upon his final refusal to verify the answers, Mr. Hays in- 
formed Bayliss that appellant disclaimed liability under its insurance policy 
because of his refusal to verify the answers presented, or any other answers, and 
his refusal to co-operate in the defense of the actions, and his apparent desire 
to co-operate with the plaintiffs in their securing judgments against him. Mr. 
Hays gave him a letter, which was probably a further disclaimer of liability, 
but which does not appear in the record, and also called Mr. Benson over the 
telephone, informing him that Bayliss had refused to verify the answers. Under 
date of August 31, 1927, appellant wrote Bayliss a letter disclaiming responsibility 
and liability under the insurance policy for the reasons hereinbefore set forth. 
Shortly thereafter Mr. Benson got into communication with Bayliss and ex- 
plained to him that he had not told him not to sign any answers, but merely 
not to sign any statements prepared by the agents or representatives of ap- 
pellant, and that it was necessary for Bayliss to sign answers to the complaints 
filed against him. This conference resulted in Mr. Benson preparing a letter 
addressed to Mr. Hays which Bayliss signed and mailed. This letter was 
dated September 8, 1927, and informed Mr. Hays in part as follows: 

“T have your letter of August 31, 1927, in regard to the three suits brought 
against me by Leo Bachman, Joseph V. Steele & Henry Bachman, and note 
what you say with reference to your denying any liability. You are mistaken 
in regard to my attitude in this matter. I have not refused to verify any an- 
swer which denies negligence on my part, for the simple reason that the acci- 
dent was caused solely by my negligence and carelessness. I have always been 
willing and still.am willing, and I hereby offer to verify any answer which truth- 
fully sets forth the facts in these cases, and I demand that you prepare such 
answers for signature and verification. 

“No default has been entered in any of these cases and unless you under- 
take my defense immediately, I shall employ other attorneys and later I expect 
reimbursement for any sum I am compelled to expend for attorney fees. 

“Your attitude throughout the matter has been that you should tell me the 
facts in these cases instead of accepting the facts from me.” 

This letter did not change the attitude of appellant. It stood upon its form- 
er disclaimer of liability and refusal to represent Bayliss in the litigation. Judg- 
ments in the three actions were rendered on January 12, 1928. On that day Mr. 
Benson informed Mr. Hays that the judgments had been rendered, but that 
if Mr. Hays thought appellant had any defenses to the actions, he would set 
aside the judgments to permit such defenses to be made. Mr. Hays replied 
that Mr. Benson “had closed the gates behind him” or “had burned his bridges 
behind him.” Under date of June 7, 1928, Mr. Benson wrote Mr. Hays in part 
as follows: “In view of the apparent misunderstanding of Mr. Bayliss’ refusal 
to verify the answer in the original cases we are considering the advisability of 
having all of the judgments set aside and the cases dismissed and then filing same 
over again, and in case this course is pursued, Mr. Bayliss would then verify 
any answer which you might prepare. Please take this up with the company at 
once and request an early answer, and when you have received same, please 
advise me.” 

As this letter produced no results, demand was made upon appellant to pay 
the judgments, and, upon its refusal so to do, the three suits were instituted to 
collect them. 

Had the court found that there was fraud and collusion between Bayliss 
and the plaintiffs which resulted in the judgments against Bayliss, we have 
concluded that there is ample evidence in the record to have supported such 
a finding. However, the court found that there was no such collusion or fraud. 
Appellant seriously questions these findings as contrary to and not supported 
by the evidence. In addition to the testimony produced by appellant which 
we have detailed, it introduced evidence showing that Henry Bachman and Steele 
regarded the bringing of the actions against Bayliss as a joke. They explained 








Auto. | 3achman v. Independence Indemnity Co. 227 


that they really did consider it a joke for the reason that Bayliss was without 
property or assets and earning $17 per week, out of which he was trying to sup- 
port himself, his wife and child; that his wages were insufficient for this purpose, 
and that he had to borrow from his relatives in order to pay his living expenses. 
They also testified that they did not expect to collect judgments from Bayliss. 
They explained this statement by saying that this belief was founded upon 
3ayliss’ impecunious condition. We believe that the foregoing fairly summar- 
izes the evidence presented by appellant upon which it relies to establish col- 
lusion, we must determine whether or nto there is any evidence in the record, 
against him. 

In view of the findings of the court against the existence of fraud and col- 
lusion, we must determine whether or not there is any evidence in the record, 
or reasonable inferences to be drawn from such evidence, supporting these find- 
ings. This evidence is found principally in the testimony of Mr. Benson. He 
admits conferring with Bayliss several times and telling him not to sign the 
statements prepared by the representatives of appellant. He explains this action 
on his part by saying that it is a well-known fact that adjusters for indemnity 
companies in obtaining these statements often color them in favor of the com- 
pany and secure the signature of an unwary witness to a writing that does not 
exactly present the true facts. He was positive in his testimony that he did not 
tell Bayliss not to sign any answers to the complaints and did not know that 
Bayliss had refused to sign or verify the answers until informed of this fact 
by Mr. Hays over the telephone. He immediately got into communication with 
Mr. Bayliss and corrected his mistaken idea about the answers and had him sign 
and mail the letter of September 8, 1927. He further testified that at no time 
did he advise Bayliss in the litigation or instruct him to do anything in connec- 
tion therewith except to tell the representatives and attorneys for appellant the 
truth about all of the circumstances of the accident and not to sign any written 
statements prepared by them. Of course the impropriety of the attorneys for the 
plaintiff giving any advice or instructions to the defendant in an action is 1m- 
mediately.apparent and needs no further comment. Anderson v. Eaton (Cal. Sup.) 
293 P. 788; Elberta Oil Co. v. Superior Court (Cal. App.) 291 PB. 668. 

[7] The answers to the actions filed against Bayliss which were prepared and 
presented to him for verification are not in the record. It appears from the undis- 
puted evidence, however, that these answers denied negligence on the part of 
Bayliss, and that when Bayliss refused to sign them he maintained that he was 
guilty of the accident, or, in other words, that his negligence caused it. While 
this did not excuse him from signing any answer which might truly set forth 
a legitimate defense, it did excuse him from signing the answers presented to 
him. As was said in the case of Royal Indemnity Co. v. Morris, supra: “It 
may be added that the duty of the insured in respect of permitting a defense in 
his name is not susceptible to precise general definition. He is not to be a mere 
puppet in the hands of the insurer; he is under no obligation to permit a sham 
defense to be set up in his name, nor can he be expected to verify an answer 
which he does not believe to be true: he cannot evade personal responsibility, and 
hence it not bound to yield to any demand which would entail violation of any law 
or ethical principle; but he cannot arbitrarily or unreasonably decline to assist in 
making any fair and legitimate defense.” 

As soon as Bayliss was informed of his duty to sign any answers prepared 
for him which set forth the true facts of the case, he informed appellant of 
his willingness to verify such pleadings. This information was conveyed to ap- 
pellant more than four months before Bayliss’ default was entered and judg- 
ment taken against him. This gave appellant ample time to interpose any legitimate 
lefense that might be urged in the pending actions. While Bayliss was not 
justified in the position which he first assumed, we think it is equally apparent 
irom the evidence that appellant was extremely prompt in attempting to avail 
tself of a technical defense and thereby to escape liability for an injury which 
the record clearly indicates was caused by the negligence of its insured. 


[8] We have examined the record and the undisputed evidence shows that 
| 


leo Bachman was quite seriously injured in the accident, one of his wrists was 
roken and the other quite badly sprained. He was severely bruised, and his face 
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and forehead were badly cut. He was confined to a hospital for about two weeks. 
We are of the opinion that the judgment rendered in his favor was not ex- 
cessive, He was asleep on the rear seat of the automobile at the time of the 
accident, and, if there was any legitimate defense to be urged in his suit against 
Bayliss except as to the amount of his recovery, it does not appear from the 
record. If there was any such defense to be urged, appellant had ample time in 
the four months which elapsed between September 8, 1927, and January 12, 1928, 
in which to prepare an answer setting it forth and to serve and file the same. 

Analyzing the evidence, and the arguments of appellant, we find that its 
grounds for maintaining that the policy was voided because of collusion betweer 
Bayliss and the three plaintiffs in the damage actions, and of a fraudulent agree- 
ment between them to fasten an unjust liability upon appellant, are as follows: 
(1) The family relationship between them, which is admitted. (2) The fact that 
the plaintiffs regarded their actions against Bayliss as jokes, which was explained 
upon the grounds we have indicated. The trial court accepted this explanation 
as true. There is a reasonable inference from the evidence supporting this theory. 
(3) That there was an agreement between the parties not to enforce the judg- 
ments against Bayliss. The plaintiffs testified that they did not expect to collect 
the judgments because his impecunious condition made him judgment and execu- 
tion proof. Bayliss testified he did not expect to pay the judgments because he 
could not do so. They all denied that there was any agreement to release Bayliss 
from paying thhe judgments. The court’s findings against the existence of any 
such agreement is supported by the evidence. (4) The refusal of Bayliss, at the 
request of the attorney for the plaintiffs, to sign written statements of the cir- 
cumstances of the accident prepared by the representatives of appellant. It is 
adm 'tted by respondent that this was dore. This attorney told Bayliss to tell the 
true facts of the accident, but not to sign statements. Bayliss apparently made 
several frank and truthful statements of the circumstances of the accident to 
the attorney for appellant. We know no rule of law, and there is nothing in the 
policy, requiring him to sign or swear to such statements, The court’s finding in 
favor of respondent on this issue that this action 6n the part of Bayliss and the 
attorney was taken in good faith and without any collusive or fraudulent intent 
is supported by a reasonable inference from the evidence. (5) That Bayliss re- 
fused to co-operate with appellant in the defense of the actions against htm. 
The contract of insurance placed no obligation upon him so to do, and this lack 
of co-operation can only be considered as a circumstance tending to indicate col- 
lusion or fraud or both. (6) That Bayliss refused to sign and verify the answers 
presented to him. These answers presented defenses not in accordance with the 
circumstances of the accident as claimed by him to be the true facts, and ex- 
cused him from signing and verifying the answers presented to him. (7) That 
Bayliss refused to sign or verify any answers in the actions against him under 
the advice of the counsel for the plaintiffs. According to Bayliss’s testimony, and 
his statements to the attorneys for appellant, they undoubtedly believed this to be 
true. The attorney for the plaintiffs testified that he had given no such advice 
to Bayliss and did not know that any answers had been prepared or presented 
to him, nor that he had refused to sign them until after such refusal when he 
was told of this fact by one of the attorneys for appellant. He thereupon com- 
municated with Bayliss and informed him that no such advice had been given 
and that he would have to sign and verify any answers, the allegations of which 
conformed to the truth. Bayliss wrote appellant’s attorney and informed him that 
he was ready and willing to sign and verify such answers. Two or more people 
must collude together. Collusion cannot be on the part of one alone. Nor can a 
fraudulent agreement to fasten an unjust liability on another be made by one 
person. The testimony of Mr. Benson and his clients denied collusion on their 
part. The court found against this contention of appellant, and there is evidence 
in the record to support this finding. (8) That on account of his relationship 
to and friendship for the plaintiffs, Bayliss desired them to recover judgments 
against him. Bayliss admitted this but qualified it with the statement that h= 
wanted them to recover if he could “do it squarely.” This desire on his part 
might have been a natural one prompted by the honest belief that he was negli- 
gent and solely responsible for the accident, The evidence points strongly to his 
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negligence. In fact, after reading the record, no other conclusion should be 
reached. The court accepted and believed this explanation and under the evidence 
it could do so. (9) From the foregoing facts and combination of circumstances, 
appellant concludes that there is satisfactory evidence demonstrating collusion 
between the plaintiffs and their attorney on the one side and Bayliss on the other, 
and a fraudulent agreement between these persons to fasten an unjust liability 
on appellant. The court found against this contention and that the parties to the 
action and the attorney had acted in good faith and without collusion or fraud. 
This finding is supported by evidence and by reasonable inferences from the 
evidence. 

[9] Appellant and its attorneys undoubtedly believed that collusion and fraud 
actually existed between Bayliss and the parties suing him at the time of the 
disclaimer of liability under the policy and the refusal to proceed with the de- 
fense of the actions. If such collusion or fraud had existed, they would have 
been justified in the action they took. Judgments tainted by fraud or collusion 
should not be permitted to furnish the basis of the actions on the insurance pol- 
icy. This defense, if established, should prevail, but like any other defense, if not 
established in the trial court, must fail. The trial court found against appellant 
on this issue, and the finding finds sufficient support in the evidence to become 
final in this court. 

[10] Appellant, confidently urges that, under the decisions in the cases of 
Metropolitan Casualty Ins. Co. v. Colthurst (C. C. A.) 36 F.(2d) 559: Royal 
Indemnity Co. v. Morris, supra; Coleman v. New Amsterdam Casualty Co., 247 
N. Y. 271, 160 N. E. 367; and Rushing v. Commercial Casualty Ins. Co., 251 
Ni 302, 167 N. E. 450, the judgment must be reversed. : 

The two federal cases were decided by the United States Circuit Court of 
Appeals, Ninth Circuit, upon causes of action arising in California. In both the 
court construed a statute of this state relating to actions against insurance carriers 
approved May 21, 1919 (St. 1919, p. 776), which we will 
length. United States courts have always conceded to state courts the right to 
construe and interpret the statutes of their state where federal constitutional 
or statutory provisions were not involved. We have concluded that the construc- 
tion placed on this statute by the Circuit Court of Appeals does not conform to 
that of the courts of California. The cases are also distinguishable in point of 
fact from the instant case, In the Colthurst Case the policy required the insured to 
forward to the company the summons and other process as soon as it was 
served on him. The company had no notice of the service of process in the action 
in which the judgment was rendered against the insured until three days after 
its rendition, which fact furnishes the basis of the decision. In the Morris Case 
the insurance policy contained the provision that the “insured shall in no manner 
aid or abet the claimant but shall co-operate fully with the company, the Royal 
Indemnity Company, in defense of such claim or suit,” which proviso is wholiy 
lacking from the policy in the case at bar. A violation of this co-operation clause 
is relied upon by the Circuit Court for the conclusion it reached. 

The cases cited from New York are also easily distinguishable from the 
case we are considering, for two reasons: First, because the duty to co-operate 
clause appeared in both of the policies; and, second, because of the material 
difference between the New York and California statutes permitting actions to 
be filed against the insurance carrier by an injured person. 

The California statute (St. 1919, p. 776) is as follows: “Section 1. No policy 
of insurance against loss or damage resulting from accident to, or injury suffered 
hy another person and for which the person insured is liable other than a policy 
of insurance under the workmen’s compensation, insurance and safety act of 
1917 or any subsequent act on the same subject, or, against loss or damage to 
property caused by horses or other draught animals or any vehicle, and for 
which loss or damage the person insured is liable, shall be issued or delivered to 
any person in this state by any domestic or foreign insurance company, authorized 
to do business in this state, unless there shall be contained within such policy a 
provision that the insolvency or bankruptcy of the person insured shall not release 
the insurance carrier from the payment of damages for injury sustained or loss 
‘casioned during the life of such policy and stating that in case judgment shall 


hereafter quote at 
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be secured against the insured in an action brought by the injured person or his 
heirs or personal representatives, in case death resulted from the accident, then 
an action may be brought agamst the company, on the policy and subject to its 
terms and limitations, by such injured person, his heirs or personal representatives 
as the case may be, to recover on said judgment. Upon any proceeding supplemen- 
tary to execution, the judgment debtor may be required to exhibit any policy 
carried by him insuring against the loss or damage for which judgment shall 
have been obtained.” 

The portion which we have italicized does not appear in the New York statute 
(N. Y. Laws of 1917, c. 524), but otherwise the two are substantially the same. 
The Supreme Court calls attention to another important difference in the statu- 
tory law of the two states in the case of Malmgren v. Southwestern Automobile 
ins. Co. 201 Cal. 29,255: 2. 512, S13. 

In the jurisdictions which do not recognize the right of an injured person 
to bring an action on the insurance policy to collect the amount of a judgment 
rendered against the insured for damages suffered at his hands, the policy is re- 
garded and treated as a private contract of indemnity between the insurer and 
insured in which no other person may become interested. In the jurisdictions 
recognizing such a right of action the policy is regarded as a contract between 
the insurer and the insured for their benefit and for the benefit of an unknown 
third person who becomes known and identified upon being injured by the insured. 
The language of our statute authorizing the injured person to file suit against 
the insurance carrier, after recovery of a judgment against the insured, would 
indicate that the Legislature intended to adopt the latter rule in California. It 
would seem a strange and useless proceeding on the part of the Legislature 
to give to the injured the right to sue the insurer if a recovery in such an action 
could be defeated by the insurance company and the insured without the knowledge 
or consent of or any act on the part of the injured person. That the Supreme 
Court took this view is indicated by the language used in the case of Malmgren 
v. Southwestern Automobile Ins. Co., supra, as follows: 

“It is appellant’s contention that no contractual relation is alleged or shown 
to exist between the injured party and the appellant. The provisions of the 
statutes, as above quoted, are, as a proposition of law, a part of every policy 
of indemnity issued by a company or corporation engaged in transacting the 
kind of indemnity insurance business which appellant was authorized by the 
law of the state to transact. It was a contractual relation created by statute 
which inured to the benefit of any and every person who might be negligently 
injured by the assured as completely as if such injured person had been specifically 
named in the policy. * * * 

“It is contended by appellant that its liability could not accrue under the 
provisions of theh policy until an execution issued upon the judgment obtained 
against the assured, or judgment debtor, was returned unsatisfied by reason of 
the insolvency or bankruptcy of said assured. The statute of this state, which 
is the final word on this issue, does not make the return of the execution un- 
satisfied a prerequisite to the commencement of an action upon the policy. The 
statute of the state of New York has such a provision, and appellant had caused 
to be incorporated in its policy the language of the New York statute verbatim. 
The substantive law of this state cannot be enlarged, circumvented, defeated, o 
modified by any provision which the insurer may have elected to place in its con- 
tract in derogation of or in conflict therewith. The statute is founded upen 
principles of public policy, and an anomalous situation would be created if the 
rights of third parties, for whose protection the law was adopted, could be 
hindered, delayed, or defeated by the private agreements of two of the parties 
to a triparty contract. If appellant’s contention be sound, then it could, with 
equal justification, require the question of the assured’s bankruptcy to he ad- 
judicated by a competent tribunal before it would be obliged to recognize his 
insolvency or bankruptcy, or impose other conditions precedent to the injured 
person's right of action in derogation of 


of express provisions of the law’s mandate 
We see no merit in the contention. Schoenfeld v. New Jersey Fidelity & Pate 
Glass Ins. Co., 203 App. Div. 796, 197 N. Y. S. 606, relied "pon as an author ‘ty 
in the instant case, is mevely Cec’arctory of the Ne» York statute * * * whch 
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provides that a cause of action does not accrue to the injured person until an 
execution issued upon the judgment against the assured has been returned un- 
satisfied by reason of insolvency or bankruptcy. No such language or language 
equivalent thereto is found in the statute of this state and neither appellant nor 
this court is given authority to interpolate the provision of the New York law 
into a California statute. The clause in the statute which provides that an ‘action 
may be brought against the company, on the policy and subject to its terms and 
limitations, by such injured person,’ was not intended to defeat its purpose upon 
the theory that an action brought ‘on the policy’ binds the injured person to 
a repudiation or waiver of the benefits of the statute expressly adopted for his 
protection, but it clearly has reference to those matters concerning which the 
insurer and assured could legally contract.” 

The following cases support the conclusions which we have reached concern- 
ing the construction to be placed on this statute: Marple v. American Automobile 
Ins. Co., 82 Cal. App. 137, 225 P. 260; Pigg v. International Indemnity Co., 86 
Cal. App. 671, 261 P. 486; Bryson v. International Indemnity Co., 88 Cal. App. 
100, 262 P. 790, and Langley v. Zurich Gen. Acc. & L. Ins. Co., 97 Cal. App. 
434, 275 P. 963. 

We are of the opinion that after the happening of an accident coming within 
the coverage provisions of a policy of insurance, such as we are considering, 
neither the insurer nor the insured can, by any voluntary act, defeat the statutory 
right given to the injured person to bring an action on the policy after judg- 
ment recovered against the insured without some act or omission on the part 
of the injured, which will relieve the insurer from liability. Of course, collusion 
or fraud between the insured and the injured to the damage of the insurer, when 
proven in a proper action, would furnish grounds for the release of the insurer. 
To adopt any other rule would permit the insurer and insured to revoke or can- 
cel the policy or release the insurer’s liability at will after the accident and thus 
defeat the purpose of the statute, giving the one injured a cause of action against 
the insurer to enforce his judgment. This was attempted in the case of Finkelberg 
v. Continental Casualty Co., 126 Wash. 543, 219 P. 12. An examination of this 
case discloses that the Continental Casualty Company issued its policy of indemnity 
insurance to Tanaka. On November 2, 1920, and while the policy was in full 
force and effect, Finkelberg was injured through the operation of an autcmobile 
by Tanaka. On July 7, 1921, Finkelberg recovered judgment against Tanaka for 
his injuries. Upon his failure to collect this judgment he brought suit against the 
insurer, which defended the action by alleging a release of liability under the 
policy for a consideration and by agreement with the insured. It appears that on 
April 11, 1921, before the judgment against Tanaka, and before the service of 
summons upon him, the insurer paid him $856 for this release. The Supreme Court 
of Washington refused to recognize this release and held that the right, which 
finally ripened into a cause of action by Finkelberg against the insurer, accrued 
at the time of the accident and injury on November 2, 1920. See, also, Metro- 
politan Casualty Ins. Co. v. Albritton, 214 Ky. 16, 282 S. W. 187. 

Judgment affirmed. 

We concur: Jennings, J.; Lamberson, Justice pro tem. 


BACHMAN v. INDEPENDENCE INDEMNITY CO. Civ. 299. 
District Court of Appeals, Fourth District. California. March 11, 1931. 
Rehearing Denied April 8, 1931. 
297 Pacific Reporter 119. 
3. INSURANCE. 
Recovery cannot be had on automobile hability policy for death of 
of automobile killed by negligence of one driving car at her request. 
The policy insured owner against claims for damages from bodily 
injuries caused by accident to any person for which she or others named 
in policy might become liable. The policy showed that owner, had she 
lived, would have had no right of action against insurer, and _ there- 
fore her children and heirs at law could have no greater right of re- 
covery. 


owner 


(For other cases, see Insurance, Dec. Dig. § 435.) 
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Appeal from Superior Court, Fresno County; S. L. Strother, Judge. 

Action by Henry Bachman, as administrator of the estate of Katie Bachman, 
deceased, against Independence Indemnity Company. Judgment for plaintiff, and 
defendant appeals. 

Reversed. 

Willis I. Morrison, of Los Angeles, and Ray W. Hays, of Fresno, for ap- 
pellant. 

B. M. Benson and W. H. Stammer, both of Fresno, for respondent. 

Marks, Acting P. J. 

Henry Bachman was at all times herein mentioned the duly qualified and 
acting administrator of the estate of Katie Bachman, deceased. 

On and before June 19, 1927, Katie Bachman was the owner of a Buick 
sedan. It appears from the allegations of the complaint, and the evidence, that 
on this date she requested Forest Bayliss to drive the automobile for her, and 
that while he was driving it over the Pacheco Pass highway, with the deceased 
sitting beside him on the front seat of the car, he drove it off the highway and 
over an embankment, killing Katie Bachman and injuring others riding with 
them. 

Prior to the accident, appellant had written and delivered to deceased a 
policy of public liability indemnity insurance, a copy of which it attached to the 
complaint and which contains the following: 

“The Independence Indemnity Company (hereinafter called ‘the Company’) 
hereby agrees with the Insured named in Statement 1, (Katie Bachman), that 
if, during the term of this policy, any automobile described in Statement 4, 
(the Buick Sedan involved in the accident) by reason of its ownership, main- 
tenance or use at any location within the United States of America and Canada, 
shall cause bodily injuries by accident, whether resulting fatally or otherwise, 
to any person or persons, and for which bodily injuries the Insured and/or 
others as hereinafter provided are liable for damages. 

“Then the Company Will Insure Against Loss Arising Out of Such Liability, 
Subject to the Limits Set Forth in Statement 11.” 

Respondent, as administrator, filed suit against Forest Bayliss on behalf of 
the children of Katie Bachman for the damage suffered by them from the death 
of their mother. A default judgment was entered in favor of the plaintiff in 
the sum of $7,507, which judgment became final, but was not paid. Respondent 
then demanded payment of the judgment from appellant, and, upon its refusal to 
pay, brought this action. The court below rendered judgment in favor of  re- 
spondent in the sum of $5,007. 

The court found all of the allegations of the plaintiff's complaint true, or, in 
other words, that at the time of the accident Forest Bayliss was driving the 
Buick sedan at the request, and with the permission of Katie Bachman and for 
her, While many questions are argued by appellant on this appeal, the only one 
we need to consider is whether or not the children of Katie Bachman can _ re- 
cover under the language of the public lability policy which we have quoted. 

[1] It is well settled in this state that the personal representatives or heirs at 
law of a deceased cannot recover for a death where the deceased would have 
had no cause of action for the injury. 8 Cal. Jur. 960: Watts v. Murphy, 9 Cal. 
App. 564, 99 P. 1104; Good y. City of San Bernardino, 49 Cal. App. 559, 193 
P. 790; Burnham y. Stone, 101 Cal. 164, 35 P. 627: Young v. Southern Pacific 
Co., 182 Cal. 369, 190 P. 36. It therefore remains for us to determine whether 
or not Katie Bachman could have recovered from appellant for her injuries had 
she survived 
Tt 


[2. 3] 


is admitted by respondent that Bayliss was driving the automobile 


as the agent and servant of Katie Bachman. He also admits that the negligence of 
Bayliss in the operation of the automobile caused the accident. Mrs. Bachman 
was sitting on the front seat by the side of the driver at the time of the ac- 


cident. She had arranged the trip and had invited the other passengers to ac- 
company her and must be held to have been “in charge of the expedition.” 
Gates v. Pendleton, 184 Cal. 797, 195 P. 664, 666. We. must conclude th-t “the 
liability of an owner, under the circumstances above described, is doubtless 
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the negligence of Bayliss must be considered as the negligence of Mrs. Bachman. 

The public liability policy was not a policy of accident insurance indemnifying 
Katie Bachman against injuries suffered by herself in an accident. By its definite 
terms it insured her against claims for damages arising from bodily injuries 
caused by accident to any person or persons, for which she or others named 
in the policy might become liable. The mere reading of the policy makes it self- 
evident that Katie Bachman, had she lived, would have had no right of action 
against appellant for any injuries suffered by her in the accident. She having no 
cause of action against appellant, it follows that her children and heirs at law 
can have no greater right of recovery than that given her by the terms of the 
policy. The complaint failed to state a cause of action against appellant, and the 
judgment is not supported by either the pleadings or the findings. 

Appellant urges many other grounds for a reversal of the judgment, but 
it is not necessary that we consider them here. The case of Leo Bachman vy. In- 
dependence Indemnity Co. (Cal. App.) 297 P. 110, the opinion in which is this 
day filed, considers some of them and may be referred to for a further state- 
ment of the facts and questions involved. 

Judgment reversed. 

We concur: Jennings, J.; Lamberson, Justice pro tem. 


STEELE v. INDEPENDENCE INDEMNITY CO. 
Civ. 297. 
District Court of Appeals, Fourth District, California. March 11, 1931. 
Rehearing Denied April 8, 1931. 
297 Pacific Reporter 120. 

DAMAGES. 

$750 held not excessive for broken collar bone and bruises on head, back, and 
legs. 

(For other cases, see Damages, Dec. Dig. § 131[1].) 

Appeal from Superior Court, Fresno County; S. L. Strother, Judge. 

Action by Joseph V. Steele against the Independence Indemnity Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Willis I. Morrison, of Los Angeles, and Ray W. Hays, of Fresno, for ap- 
pellant. 

B. M. Benson and W. H. Stammer, both of Fresno, for respondent. 

Marks, Acting P. J. 

This is an action to recover from an insurance carrier the amount of a 
judgment rendered against the insured in favor of a guest injured while riding 
in an automobile. Respondent recovered judgment from the i 
who prosecutes this appeal. 

This is a companion action to the cases of Leo Bachman, a minor, by Henry 
Bachman, his guardian ad litem, v. Independence Indemnity Company, a cor- 
poration (Civil No. 298) 297 P. 110, and Henry Bachman, as administrator of 
estate of Katie Bachman, deceased, v. Independence Indemnity Company, a cor- 
poration (Civil No. 299) 297 P. 119, the opinions in which are this day filed. 
The facts and issues here are similar to those detailed in the Leo Bachman Case. 
except as to the injuries suffered by respondent and the amount of damages re- 
covered by him. 

The evidence shows that respondent was sitting by the side of Leo Bachman 
on the rear seat of the automobile driven by Forest Bayliss. Steele suffered a 
broken collar bone, bruises on his head, back, and legs, and was unable to work 
for about three weeks. He was dozing at the time of the accident and was not 
able to testify to any of the circumstances leading up to it. In his action against 
Forest Bayliss judgment was rendered in his favor in the sum of $750. In 
our opinion this judgment was not excessive. Judgment was rendered in his 
favor in the instant case in the sum of $835.61, this being the amount of his 
judgment against Forest Bayliss, plus accrued interest. 

For the reasons given and upon the authorities cited in the opinion this 
day filed in the case of Leo Bachman, a minor, by Henry Bachman, his guardian 


imsurance carrier 
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ad litem, v. Independence Indemnity Company, a corporation, Civil No. 298, 
supra, the judgment herein is affirmed. 
We concur: Jennings, J.; Lamberson, Justice pro tem. 


SWIFT v. ZURICH GENERAL ar og & LIABILITY INS. CO., Limited. 
iv. Z. 
District Court of Appeal, First District, Division 2, California. 
March 20, 1931. 
Rehearing Denied April 18, 1931. 
297 Pacific Reporter 578. 
1. INSURANCE. 

In deciding whether automobile indemnity policy extends to particular op- 
erator of automobile, court will seek intention of parties. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

“Omnibus Coverage Endorsement,” stated to be substitute for inconsistent 
provisions in automobile indemnity policy, extended coverage to any person le- 
gally operating automobile with insured’s consent, leaving matter of operator’s 
age to be determined by laws of state or subdivision, notwithstanding clause in 
policy excepting operator under 16. 

While policy provided that it should not cover in respect to automo- 
bile driven by person under sixteen years of age, rider entitled “Omnibus 
Coverage Endorsement” extended policy to “any person” while “legally op- 
erating” automobile, and provided that indorsement was issued subject to 
provisos, conditions, and warranties contained in policy “if not inconsis- 
tent herewith.” 


(For other cases, see Insurance, Dec. Dig. § 435.) 
3. INSURANCE. 
Rider must be read with every clause of policy as if set forth therein. 
(For other cases, see Insurance, Dec. Dig. § 150.) 
4. INSURANCE. 
__ Rider, expressly stated to be substitute for inconsistent provisions of policy, 
will control. 
(For other cases, see Insurance, Dec. Dig. § 150.) 
5. INSURANCE. 
Where ambiguity in policy was caused by insurer, policy will be interpreted 
most favorably to insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Superior Court, City and County of San Francisco; H. S. Gans, 
Judge. 

Action by Virginia Swift against the Zurich General Accident & Liability In- 
surance Company, Limited. From a judgment in favor of plaintiff, the defendant 
appeals. 

Affirmed. 

J. Hampton Hoge, of San Francisco (A. Dal Thomson, of San Francisco, of 
counsel), for appellant. 

Jerome H. Bayer and George N. Crocker, both of San Francisco, for re- 
spondent. 

Nourse, P. J. 

Plaintiff sued upon a policy of insurance providing indemnity in the op- 
eration of a certain automobile. The cause was tried by the court without a jury. 
Plaintiff had judgment, and defendant has appealed on typewritten transcripts. 

While the automobile was being driven by plaintiff’s minor son a collision oc- 
curred. Suit was commenced against plaintiff for damages. The matter was 
settled, and judgment was by consent entered against plaintiff for $1,887. Plain- 
tiff then sued defendant on her policy for this sum and obtained judgment in that 
amount. ; 

The policy undertook to indemnify the plaintiff against loss from the liability 
imposed by law respecting bodily injuries “by any person or persons (except those 
persons referred to in the proviso entitled ‘Exclusions’)-as a result of the owner- 
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ship, maintenance or use of” the automobile. The paragraph entitled “Exclusions” 
provided that the policy should not cover in respect to an automobile while driven 
by any person under sixteen years of age, or by any person under the age fixed by 
law, or while driven in any race or speed test, or elsewhere than within the limits 
of the United States and Canada. A rider was attached to the policy entitled 
“Omnibus Coverage Endorsement” and reading: “The policy * * * is hereby ex- 
tended to apply to any person or persons * * * while riding in or legally operating 
any of the automobiles * * * and any person * * * legally responsible for the op- 
eration thereof. * * * This endorsement is issued subject to all the provisos, con- 
ditions and warranties contained in the policy * * * if not inconsistent herewith.” 
(Italics ours.) 

[1] The single question of law involved on this appeal is whether this omni- 
bus coverage rider supersedes the proviso in the body of the policy to the effect 
that the policy should not cover when the car was operated by one under sixteen 
years of age. In deciding a question of this character, the courts will always seek 
to find the intention of the parties. The trial court found and ruled that this pro- 
viso was superseded by the omnibus clause, and we are satisfied that this judg- 
ment should be affirmed. 

[2] In the original printed form_of the policy the company agreed to indem- 
nify the assured against damages suffered by any person or persons (except those 
persons mentioned in the proviso) as a result of the operation of the car. There 
was no limitation upon the right of the assured to permit another to operate the 
car, but there was an uncertainty in the policy as to the liability of the company 
for damages resulting while another —— the car with the owner’s consent. 
The “persons” excepted from the policy by the proviso are those suffering injury 
through the operation of the car by one under legal age, by one under sixteen years 
of age, and by one engaged in a race or traveling outside the limits of the United 
States and Canada. By the terms of the rider the coverage of the policy was 
extended to apply to any person or persons legally operating the car with the con- 
sent of the assured. The rider is designated as “Omnibus Coverage Endorsement” 
and must be interpreted as a special provision of the policy relating to the subject 
of coverage of persons. When, by the express terms of the rider, it is declared to 
be a substitute for any inconsistent provision in the body of the policy it would 
seem that the intention of the parties was to treat the rider as extending the 
coverage to “any person or persons * * * legally operating the car” with the con- 
sent of the assured, leaving the matter of the age of the operator to be determined 
by the laws of the state or political subdivision where the car was operated. 

[3-5] The only rules of law involved in the appeal are that the rider must be 
read with every clause of the policy as if it were set forth in the body of the 
policy (Burr v. Western States Life Ins. Co. [Cal. Sup.] 296 P. 273) that when it 
is expressly stated in the rider that it is substituted for inconsistent provisions of 
the body of the policy, the rider will control (30 Cor. Jur., pp. 1159, 1160), and 
that, when there is any ambiguity in the policy caused by the insurer, the policy will 
be given an interpretation most favorable to the assured (Maryland C. Co. v. Indus- 
trial Acc. Com., 178 Cal. 491, 494, 173 P. 993: 14 Cal. Jur., p. 443, § 24). 

Here the policy seems to have been written with the design to make it am- 
biguous, because, if the omnibus coverage indorsement contained in the rider was 
not intended to be “omnibus” in the matter of coverage, but was intended to be 
controlled by inconsistent exceptions in the body of the policy, it would have been 
a simple matter to have so declared that intention in the rider. If, therefore, we 
have misjudged the intention of the parties in the interpretation we have placed 
upon the contract, the respondent is nevertheless entitled to that interpretation 


under the rule stated in the section in California Jurisprudence cited above. 
cited above. 


Judgment affirmed. 
We concur: Sturtevant, J.; Spence, J. 


UNITED STATES FIDELITY & GUARANTY CO. v. HALL (two 
Court of Appeals of Kentucky. Feb. 13, 1931. 
35 Southwestern Reporter (2d) 550. 


cases). 


3. INSURANCE. 


Policy insuring person operating automobile with permission of adult 


mem- 
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ber of insured’s household impliedly covered insured’s adult son, though not 
obtaining consent to use automobile. 

(For other cases, see Insurance, Dec. Dig. § 435.) 
4. INSURANCE. 

Adult son’s failure to return home with mother’s automobile as requested, 


held not such departure from permitted use as to exclude son from policy insur- 
ing adult members of insured’s household. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Fourth 
Division. 

Separate suits by Anna Lee Hall against the United States Fidelity & Guar- 
anty Company, and by Thelma Hall against defendant named. Judgment for 
plaintiff in each case, and defendant separately appeals. 

Affirmed. 

Hite H. Huffaker, W. W. Downing, and John R. Moreman, all of Louis- 
ville, for appellant. 

Lukins & Jones and Harry D. France, all of Louisville, for appellees. 

REES, J. 

These two suits were tried together in the court below and the appellee 
Anna Lee Hall recovered a judgment for $2,202, and the appellee Thelma Hall 
one for $845 against the United States Fidelity & Guaranty Company. The 
company has appealed. 

On August 28, 1926, the appellant issued to Mrs. Delia Bannon a policy of 
automobile liability insurance covering a Chevrolet sedan owned by her. Per- 
tinent provisions of the policy are these: 

“Omnibus Coverage. 
lo extend the insurance provided by this policy so as to be available, in the 
same manner and under the same conditions as it is available to the named 
Assured, to any person or persons while riding in or legally operating any of 
the automobiles covered hereunder, and to any person, firm or corporation legally 
responsible for the operation thereof (excepting always a public garage, auto- 
mobile repair shop and/or sales agency and/or service station and agents and 
employees thereof), provided such use or operation is with the permission of the 
named Assured: or, if the named Assured is an individual, with the permission 
of an adult member of the named Assured’s household other than a chauffeur 
or a domestic servant. In no event shall the extension of insurance provided in 
the foregoing clause be construed to cover the purchaser of the automobile or 
automobiles covered by this policy, if sold, or the transferee or assignee of this 
policy except by the written consent of the Company endorsed hereon.” 
“Insolvency Provision. 

“The insolvency or bankruptcy of the Assured hereunder shall not release 
the Company from the payment of damages for injuries sustained or loss oc- 
casioned during the life of this policy, and in case execution against the assured 
is returned unsatisfied because of such insolvency or bankruptcy in an action 
hrought by the injured or his or her personal representative in case death re- 
sults from the accident, then an action may be maintained by the injured person 
or his or her representative against the Company under the terms of the policy 
for the amount of the judgment in the said action, not exceeding the amount 
of the policy.” 


ar 


Mrs. Delia Bannon lived with her only son, Edward F. Bannon, who was an 
adult 30 years of age. There were no other members of the household. The son 
purchased and paid for the automobile, but the title was taken in the name of 
the mother. Mrs. Bannon could not drive the automobile, and when she desired 
to use it her son always drove it. On March 9, 1927, Edward F. Bannon, who 
was engaged in business in the city of Louisville, employed in his office the 
appellee Anna Lee Hall. He had no typewriter in the office, and Miss Hall sug- 
gested to him that she had a typewriter at her home which he could use. In 
the evening of that day Mrs. Bannon, at her son’s request, permitted him to 
use her automobile for the purpose of going to the Kosair Hotel in Louisville 
to see a friend on business. She requested him to return by 8 or 8:30 o'clock 
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and take her to the home of her sister-in-law. He took the car, went to his 
place of business on Walnut street in Louisville, then to the Kosair Hotel where 
he met Edward Treman. In the meantime he had met James O’Leary and had 
invited him to accompany him. From the hotel he telephoned the appellees and 
arranged to visit their home, as he claims, for the purpose of obtaining the 
typewriter and taking it to his office. From their home the three men ac- 
companied by appellees went to a road house located on the Bardstown road 
beyond the city limits where they remained until about 1 o‘clock in the morning 
of March 10. On their return to the city the automobile in which they were 
riding, and which was driven by Bannon, collided with a street car, and the 
appellees were injured. 

They filed suits in the Jefferson circuit court against Mrs. Delia Bannon, the 
Louisville Railway Company, and Edward F. Bannon, in which they sought to 
recover damages for the injuries received as a result of the collision. At the 
trial the court peremptorily instructed the jury to find for the defendant, Mrs. 
Delia Bannon, and the jury by its verdict found for the defendant Louisville 
Railway Company, but returned a verdict against the defendant Edward F. 
Bannon, in favor of each of the plaintiffs for the sums above stated. Executions 
were issued on the judgments entered on the verdicts, and the sheriff returned 
them, “No property found.” 

Thereafter these suits were filed against the United States Fidelity & Guar- 
anty Company to recover the amounts of the judgments appellees had obtained 
against Edward F. Bannon, son of Mrs. Delia Pannon, the assured. The suits 
are predicated upon the theory that at the time of the accident in which ap- 
pellees were injured the driver, Edward F. Bannon, operating the automobile 
of Mrs. Bannon, which was covered by the policy, was entitled to the pro- 
tection of the policy under the omnibus coverage clause, and, the executions 
on the judgments obtained against him having been returned, “No property found,” 
they were entitled to recover the amounts of the judgments from the insurer, 

The defense interposed is that at the time of the accident and injuries Ed- 
ward F. Bannon was not operating the automobile with the permission of his 
mother, and therefore that the omnibus coverage clause of the policy does not 
apply. The lower court held as a matter of law that at the time appellees were 
injured Edward F. Bannon was operating the automobie within the provisions 
of the omnibus coverage clause of the policy, and that the insurance provided 
by the policy was extended to him. 

[1, 2] In appellant’s brief it is suggested that the court’s rulings in the two 
trials below are inconsistent, in that Mrs. Bannon, the assured, was awarded 
a peremptory instruction in the first trial because her son was not operating the 
automobile with her permission and the “family purpose” doctrine was not ap- 
plicable, while in the second trial on the same evidence, the court ruled that 
the son was operating the automobile with his mother’s permission. The precise 
reason for the court’s ruling in each instance does not appear in the record 
before us, but the rulings are not necessarily inconsistent. The son was using 
the automobile admittedly on his own business, and under no theory of the case 
was the owner liable. The son was an adult, and under the recently decided cases 
of Bradley v. Schmidt, 223 Ky. 784, 4 S.W. (2d) 703, 57 A. L. R. 1100: and 
Creaghead Vv. Hafele’s Adm’r, 236 Ky. 250, 32 S.W. (2d) 997, the - family pur- 
pose” doctrine did not apply, even though the son was operating the automobile 
with his mother’s permission. 


It is appellant’s contention that Edward F. Bannon at the time of the acci- 
dent was not operating the automobile with the permission of his mother, but 
that he had substantially deviated from the purpose for which he had obtained 
permission to use it and therefore was no longer insured. It relies on the cases 
of Frederiksen v. Employers’ Liability Assurance Corporation, Ltd., of London 
England (C. C. A.) 26 F.(2d) 76; Denny v. Royal Indemnity Company, 26 Ohio 
App. 566, 159 N. E. 107; and Trotter v. Union Indemnity Company (C. C. A.) 
35 F.(2d) 104, where provisions in policies similar to the omnibus clause above 
set out were construed. In each of these cases the assured permitted a_ third 
person to use his car for a specified purpose. In each case the court held that 
the insurer, by reason of a substantial deviation from the permitted use, was 
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not liable for injury to the driver, his guests, or others. Dickinson v. Maryland 
Casualty Company, 101 Conn. 369, 125 A. 866, 41 A. L. R. 500, Stovall v. New 
York Indemnity Company, 157 Tenn. 301, 8 S.W.(2d) 473, and Odden v. Union 
Indemnity Company (Wash.) 286 P. 59; Lahti v. Southwestern Automobile Ins. 
Co, (Cal. App.) 292 P. 527, seem to announce a different rule, but in none of 
these cases was the driver of the automobile an adult member of the assured’s 
household, and therefore they shed little light on the issue presented by the facts 
of this case. 

[3] In the instant case the driver was one, who, by the terms of the policy, 
could grant permission to a third person to use the car. The policy does not 
expressly insure adult members of the assured’s household, but it includes them 
by implication. If an adult member of the household, other than a chauffeur or 
a domestice servant, could grant permission to a third person to operate the 
assured’s automobile, and thus extend the insurance so as to be available to such 
person, surely it was contemplated that he would be an assured under the policy 
when operating the car. It was not necessary for Edward F. Bannon to obtain 
the consent of his mother to use the automobile in order to bring him within 
the omnibus clause of the policy. It would be the barest legalistic sophistry to 
argue that he could grant permission to others to use the car and bring them 
within the protection of the policy and yet could not use the car himself without 
the express permission of his mother and be protected. The purpose of this 
policy was not only to protect the named assured, but also to protect all adult 
members of assured’s household. 

[4] It is insisted that he was expressly forbidden by his mother to use the 
car for any purpose other than to drive it to the Kosair Hotel and return for 
her at 8 or 8:30 o'clock, which he failed to do, but we do not so understand 
the evidence. It is true he testified that he always obtained his mother’s permis- 
sion to use the car, and that she testified she always granted him permission to 
use it for husiness purposes. It nowhere appears, however, that she had ex- 
pressly forbidden him to use it without first obtaining her consent, and_ the 
mere fact that he failed on the occasion to return to his mother’s home and 
drive her to the home of her sister-in-law was not such a departure from the 
permitted use as brings the case within the rule contended for by appellant. 
Had he returned, as requested by his mother, and taken her to the home of her 
sister-in-law, he, being an adult member of her household, could then have used 
the car without her permission for his own purposes, and, under the omnibus 
coverage clause of the policy, he would have been protected. 

There being no evidence tending to show that his mother had expressly for- 
bidden him to use the car except when permitted to do so, we are not called 
upon to determine what the result would be if such a state of facts had been 
presented. It is argued that the only issue presented by the pleadings is whether 
or not Bannon was operating the car with his mother’s permission, but the peti- 
tion in each case alleges that by the terms of the omnibus coverage clause of 
the policy the insurance was extended so as to be available to him. 

We conclude that the ruling of the trial court was correct, and the judgment 
is affirmed. 


DAVIS v. MARYLAND CASUALTY CO. et al. No. 3600. 
Court of Appeal of Louisiana. Second Circuit. Feb. 26, 1931. 
133 Southern Reporter 769. 
1. INSURANCE. 

Absent bad faith, insured could not recover from automobile liability insurer 
difference between final judgment against insured and amount of suggested com- 
promise. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

2. INSURANCE. 

In insured’s action against automobile liability insurer, evidence did not 
support claim for interest and costs in former suit against insured. 

All interest and costs were settled for by defendants, and testimony 
of attorney for plaintiff in action against insured showed, with contra- 
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diction, that no demand for either interest or costs was ever made on 

insured. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from First Judicial District Court, Parish of Caddo; J. H. Stephens, 
Judge. 

Action by R. C. Davis against the Maryland Casualty Company and others. 
Judgment for defendants, and plaintiff appeals. 

Affirmed. 

Cook & Cook, of Shreveport, for appellant. 

Thatcher, Browne, Porteous & Myers, of Shreveport, for appellees. 

Drew, J. 

Plaintiff sued the Maryland Casualty Company, the Hartford Accident & 
Indemnity Company, and the Standard Accident Insurance Company for the 
sum of $1,000, with legal interest thereon from judicial demand until paid, al- 
leging that he took out with the defendant companies policy No. APL-650549, in 
the sum of $2,500, insuring him against loss for personal injury to third persons 
done by his Essex automobile; that in suit No. 40332 on the docket of the First 
judicial district court, entitled “C. A. Hodges v. R. C. Davis,” a judgment was 
rendered against the plaintiff herein in the sum of $3,607.50, with legal interest 
thereon from May 23, 1925, until paid, and all cost of court; that, during the 
pendency of negotiations with Hodges, his claim could have been settled for 
2,504.50; and that plaintiff herein did everything in his power to get the defend- 
ant companies to settle for that amount, but that defendants refused to settle, 
unless plaintiff would pay part of the above-stated amount. 

Plaintiff alleges further that, after judgment in the district court, the claim 
could have been settled for $2,504.50, but that defendants refused to let plain- 
tiff settle it or to settle it themselves, and that he was ultimately required to 
pay the sum of $1,000 to Hodges in order to settle his liability, after defend- 
ants had paid to Hodges, $2,500, the amount of the insurance policy. 

On trial of the case, plaintiff conceded that the amount paid out by him was 
$950 instead of $1,000. Plaintiff further alleged that he did not desire to appeal 
the case from the judgment of the district court, but desired to settle for $2,- 
504.50, which could have been accomplished at that stage of the case, although 
judgment had been rendered for $3.607.50, but defendants would not permit him 
to settle and elected to take a devolutive appeal; and that, during the pendency 
of the appeal, the interest accrued at the rate of 5 per cent. per annum. : 

Plaintiff alleges that defendants were in bad faith in refusing to make any 
settlement in the case, and that their action was prompted by a desire to coerce 
plaintiff into bearing a part of the loss, which he should not have been required 
to do; and that he is entitled to recover of defendants the $950 he was forced 
to pay over and above the amount for which the case could have been settled. 

In the alternative, he claims $200.40, which is 5 per cent. interest upon the 
Hodges judgment from the date of judgment in the lower court to the date of 
payment after final judgment in the Court of Appeal, which court affirmed the 
judgment of the lower court, and likewise $109.30, court costs in the Hodges Case. 

Defendants filed an exception of no cause and no right of action, which 
was overruled and is not urged in this court by answer to the appeal, or other- 
wise. Defendants answered, admitting the issuance of the policy of insurance, 
as set out by plaintiff, that the record and judgment in the case of Hodges v. 
Davis are the best evidence of its content: admit that attorneys representing de- 
fendants defended that suit; and alleged that plaintiff Davis was also repre- 
sented in the suit by his attorneys, Cook & Cook. Defendants admit that ne- 
gotiations looking to a compromise of the said suit were several times had, and 
that at one time plaintiff attempted to persuade defendants to pay the sum of 
$2500.00 as a compromise, before the final determination of the suit, and that 
defendants declined so to do. They deny that such refusal was in bad faith 
or that there was any obligation upon them to compromise the claim under the 
policy or otherwise. They admit that they declined to pay the full sum of liability 
under the policy before final determination of the suit, and admit that a de- 
volutive appeal was taken from the judgment of the lower court. 
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Defendants further allege that C. A. Hodges, plaintiff, in the suit of Hodges 
v. Davis, 7 La. App. 327, recovered judgment against them in the sum of $2,500, 
the same being in full release and acquittance of all liability on the part of 
defendants under said policy; and further allege that they have been acquitted 
of all interest charges and cost of litigation, for which they were bound under 
said policy. All other allegations of plaintiff’s petition are denied. 

There was judgment in the lower court rejecting the demands of plaintiff, 
and from that judgment he has appealed. 

There is very little dispute over the facts in this case. A policy of insurance 
for the amount of $2,500 was issued by defendants to plaintiff to recover per- 
sonal injury to third persons, caused by the Essex automobile of plaintiff. 
Through a collision with plaintiff's Essex car, one C. A. Hodges was injured 
and filed suit against plaintiff for more than $10,000 in the district court of Cad- 
do parish. In accordance with clause H of said policy, plaintiff, Davis, forward- 
ed to the insurers the summons and other process served upon him, and de- 
fendants’ attorney proceeded to defend the suit in the name and on behalf of 
the assured, in accordance with clause 3 of said policy. The law firm of Cook 
& Cook also signed the pleadings; it being admitted that they were the at- 
torneys of plaintiff, Davis. However, we think the record shows that they 
took no further part in the trial of the case and charged no fee for their ser- 
vices. 

The answer filed to the Hodges suit, denying liability, was verified and 
sworn to by Davis, the plaintiff herein. There is some testimony by Davis that, 
before the trial in the lower court, the Hodges suit could have been settled for 
$500. However, the preponderance of testimony is to the contrary, and there 


is no testimony showing that any such offer-was ever brought to the knowledge 
of the insurers. 


Judgment was rendered in the lower court in favor of Hodges and against 
Davis in the sum of $3,607.50. Hodges, through his attorneys, after judgment 
in the lower court, presented a proposition of compromise to Davis, agreeing to 
settle the suit and claim for $2,504.50, which Davis was eager to accept, but 
under clause H of said policy, which reads as follows: “The Assured shall 
give to the Insurers or their authorized agent immediate written notice of any 
accident causing loss covered hereby and’ shall also give like notice of claims 
for damages on account of such accident. If any suit is brought against the 
Assured to recover such damages, the Assured shall immediately forward to 
the Insurers every summons or other process served upon him. The Insurers 
shall have the exclusive right to contest or settle any of said suits or claims. 
The Assured shall not interfere in any way respecting any negotiations for the 
settlement of any claim or suit, nor in the conduct of any legal proceedings, 
but shall, at all times, at the request of the Insurers, render to them all possible 
cooperation and assistance. The Assured shall not voluntarily admit or as- 
sume any liability for an accident, nor incur any expense other than for imme- 
diate surgical relief, nor settle any claim, except at the Assured’s own cost,” 
—but could not do so without the written assent of the insurers, under penalty 
of forfeiting the policy. He attempted to persuade the insurers to make a set- 
tlement by paying to Hodges the sum of $2,504.50, an amount within the amount 
of the policy which was for $2,500, plus interest and court costs. The insurers 
refused to settle, unless the insured, Davis, would pay part of the money. There 
is conflict in the testimony as to what part of the $2,504.50 the insurers wanted 
Davis to pay, but that is of no importance, as the record clearly shows that 
Davis did not think he should pay any part of the amount agreed upon, as 


the amount was within the amount covered by the policy, and that he was so 
advised by his lawyers. 


The insurers took the position that, since Davis was liable under the judg- 
ment for $1,107.50, above the $2,500 for which they were liable, he should pay 
some part of the compromise amount. No agreement could be reached, and 
the insurers, in the name of Davis, proceeded to perfect an appeal in the case 
to this court, where the judgment of the lower court was affirmed. 

After final determination of the suit, Hodges sued the insurers, and there 
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was entered a judgment by agreement of counsel for the insurers and counsel 
for Hodges, in favor of Hodges and against the insurers, for the sum of $2,500, 
fully acquitting them of any further liability under the policy, including all in- 
terest and court costs. Later, execution was issued against Davis for the remain- 
der of the judgment, the principal of which was then due by Davis, being 
$1,107.50, and Davis settled same by compromise by paying $950, in full acquit- 
tance of all further liability. He then filed suit against the insurers for $950 
alleging that they had acted in bad faith by appealing instead of settling the 
suit, and did so in an attempt to coerce him into paying part of the compromise, 
which he was not called upon to pay, as the amount was within the amount 
due under the policy. 

There has been much similar litigation in other states of the Union, and 
the decisions are somewhat conflicting in other states and some entirely irre- 
concilable. The Supreme Court of this state has only passed on this question 
one time, that we can find, and that is in a case very similar to the one before 
us, namely: New Orleans & C. R. Co. v. Maryland Casualty Company, 114 La. 
153, 38 So. 89, 91,6 L. R. A. (N. S.) 562. In that suit, the railroad company 
held a policy of insurance with provisions similar to the policy under considera- 
tion in this case. A man named Singleterry was killed under conditions cov- 
ered by the policy. The insurer undertook to compromise the damage with 
his widow and minor child. The widow accepted $700, and signed a release in 
behalf of herself and as tutrix for the minor. She was not qualified as tutrix at 
the time, and thereafter, having been qualified as tutrix, she filed suit in behalf 
of the minor. The insurer elected to defend the suit. The tutrix offered to 
compromise the suit in behalf of the minor for $800, and the railroad company 
insisted that the insurer accept the offer. The insurer declined to compromise, 
and elected to litigate. A judgment was obtained in the Court of Appeal for 
$1,516, including costs. The railroad company sued the insurer for the differ- 
ence between the $800, which the tutrix offered to accept in compromise, and 
the $1,300, exclusive of costs, for which she received judgment and which the 
railroad company had to pay. 
the following clause: 

“The insurers shall have the exclusive right to contest or settle any of said 
suits or claims.” 

The court, in passing on that case, said: 

“Plaintiff, the insurer, was formerly informed of an offer of compromise for 
$800, and the insured urged the insurer to accept. This presents the next ground 
of contention. Parties must be held bound as they choose to bind themselves. 
Negotiations and settlements of suits were left to the insurer. It (the insurer) has 
the right to decide upon the advisability of resisting the payment of a claim in suit 
and the plaintiff appears to have consented not to interfere. The clause of the 
policy upon this subject has the appearance of being full and clear enough. It 
(the insurer) reserved the right absolutely not to be interfered with in settlement 


of suits. This it exercised. 

“With the rights stipulated in the contract of insurance it had authority to 
refuse to compromise without apprehension of being held for the difference, if 
thereafter cast by judgment in a larger amount than that at which compromise 
was offered. 

“Rumford v. Fidelity & Casualty Co., 92 Me. 574, 43 A. 503, is persuasive 
upon the point, and holds that the insurer is not liable in the event the amount of 
the judgment exceed the amount secured by the policy. 


“True, the insured must be held to good faith and intelligent action in the 
premises. Nothing here indicates to the contrary. 


“Where a party insurer declines to pay, as in this case, and it results, as here, 
in a difference of only $500, and it appearing, to use a common expression, that 
the insurer had a ‘fighting chance’ in defending, we do not think there is ground 
to charge him with this difference. 


The policy in that case as in this case, contained 


“At any rate, in order to be on defending grounds the assured would have to 
prove not only that it protestéd against defending the suit, but that it absolutely 
declined to have anything to do with the defense. This we do not understand is the 
‘ase, and therefore we must decline to remand in order to enable the assured to prove 
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the character and extent to which it went in order to influence the insurance company 
to accept the offer to compromise in question. Under the views before expressed, 
plaintiff's conduct in the premises bars it from sustaining an action for the differ- 
ence in question.” 

In Neuberger v. Preferred Accident Insurance Company, 18 Ala. App. 72, 89 
So. 90, certiorari denied in 206 Ala. 700, 89 So. 924, the court held the insurer not 
liable in a similar case, although the case was much stronger than the case before 
us. The court held in that case that the fact that the insurer after judgment had 
been recovered against the assured for $6,500, the policy being for $5,000, refused 
to consent to a settlement of $5,000 offered by the claimant, unless the assured 
contributed $500 to the settlement and bore the cost of the defense, the insurer 
threatening to take an appeal (which was alleged by the assured and admitted by 
the court for the purpose of argument to have been hopeless of success or nearly 
so), unless the assured made the contribution, did not render a release executed 
by the assured to the insurer (to conclude the compromise) invalid on the ground 
that it was executed under duress. The decision was predicated upon the basis 
that the terms of settlement offered by the insurer to the assured (which were ac- 
cepted and constituted the basis of the release executed) were to the advantage of 
the assured as well as the insurer, especially if, as alleged by the assured, the 
appeal was not reasonably hopeful of success, since, had it failed, the assured 
would have been compelled to pay $1,500 expenses, which he assumed in the re- 
lease compromise. The court said that, so far as the record disclosed, neither 
of the parties was laboring under any disability; they were on equal terms, and 
no fraud was alleged, save only that species of fraud alleged to have existed, 
which it was contended amounted to coercion under the facts in the case, the in- 
sured having the right to control the litigation, and the court asked: 


“How can it be said then, that with the defendant threatening to exercise its 
legal right, that of appeal, which right was given by the plaintiff (assured ; right 
given in the policy), he thereby coerced or compelled plaintiff to release?” 

The contention was made by the assured that the right to appeal or not to 
appeal invested in the insurer by the policy was not an absolute right, that the 
parties occupied confidential relations, and that, even though the right was given, 
it was a fact that there was no chance of reversal; and that the right was not 
therefore used in good faith, but as a weapon to force the plaintiff to a settle- 
ment. The court said that the reasoning might find favor, but for the one fact 
in the case that the result of the settlement was to the benefit of the assured. That 
it equally worked to the benefit of the insurer was said to be no reason within it- 
self that the release was obtained by coercion. 

In the case before us, the reasoning in the Alabama case can be well applied, 
although it is neither admitted nor proved that the appeal taken by the insurers 
herein was hopeless of success. It is true that this court affirmed the judgment 
of the lower court, but that does not mean that the appellant did not at least 
have a fighting chance of reversing the judgment or of reducing the amount of 
same. 

In the case of Henry G. Auerbach et al. v. Maryland Casualty Company, 236 
N. Y. 247, 140 N. E. 577, 579, 28 A. L. R. 1294, a leading case on this subject, the 
insurance company issued to the plaintiff a policy of insurance indemnifying them 
against loss to the extent of $5,000. One Jane O’Neill was injured under condi- 
tions which were covered by the policy. During the pendency of the resulting ac- 
tion, a compromise of $6,500 was proposed. In order to affect the same, the as- 
sured offered to contribute $1,500, and insisted that the insurance company should 
pay the full amount of its probable liability under the policy. The insurance com- 
pany declined and elected to defend, although it had been willing to contribute 
$3,500 towards a settlement, provided the assured would pay the balance. Judg- 
ment for $20,000 was recovered in the case, and the insured paid under execution 
$15,000 and instituted suit to recover $14,000, the difference between what it would 
have had to pay if the settlement had been made. An exception of no cause of 
action was interposed, which was sustained by the lower court, and, upon appeal, 
was reversed by the appellate division of the ‘Supreme Court, Second Department. 
which ruling was in turn overruled by the New York Court of Appeal in the 
cited decision. In so doing, the court said: 


“There is nothing in the policy by which the insurance company obligated it- 
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self to settle, if an opportunity presented itself. It was given the option to set- 
tle, if it saw fit to do so, or to try the action, as it preferred. It, however, was 
under no legal obligation, either express or implied, to compromise or settle the 
claims prior to the trial. The plaintiffs, when they accepted the policy, did so with 
full knowledge of the fact, if an action were brought, that they surrendered to 
the insurance company absolute, full, and complete control of it, including the set- 
tlement or trial. Rumford Falls Paper Co. v. Fidelity & C. Co., 92 Me. 574, 43 
A. 503; Schmidt v. Travelers’ Ins. Co., 244 Pa. 286, 52 L. R. A. (N. S.) 126, 90 
A. 653. They also knew there was no provision in the policy which obligated the 
insurance company to pay any amount whatever prior to the rendition of a judg- 
ment. The policy was one indemnifying them ‘against loss or liability imposed by 
law.’ The loss or liability here provided for contemplated the liquidation of a 
claim, if one were made, by the rendition of a judgment unless the insurance com- 
pany saw fit to exercise the option which it had to settle and compromise without 
a trial. 

“It is true the insurance company realized, prior to the trial, that the terms 
under which a settlement could be had were favorable ones and that the same 
ought to be accepted. It so advised the plaintiffs in writing. The advice thus 
given imposed upon it no legal obligation to make the settlement. It knew that 
its liability was limited to $5,000, and while it offered to pay $3,500 towards a 
settlement, that did not impose upon it the obligation to pay the full amount of 
the policy prior to the trial. The probability that judgments much larger than 
$6,500 would be recovered was as well known to the plaintiffs as to the insurance 
company. Each of the parties had full knowledge of all the facts. It is not sug- 
gested that the plaintiffs were misled by reason of the suppression of any of the 
facts by the insurance company or any fraud practiced upon them by it. 

“The case in principle cannot be distinguished from McAleenan v. Massa- 
chusetts Bonding & Ins. Co., 173 App. Div. 100, 159 N. Y. S. 401, affirmed 219 
N. Y. 563, 114 N. E. 114; Levin v. New England Casualty Co., 101 Misc. Rep. 
402, 166 N. Y. S. 1055, affirmed 187 App. Div. 935, 174 N. Y. S. 910, which, in 
turn, was affirmed by this court 233 N. Y. 631, 135 N. E. 948. 

“The insurance company, in refusing to settle the actions, did what it had 
the legal right to do under the terms of the policy.” See, also, Wis. Zine Co. v. 
Fidelity & Dep. Co. of Md., 162 Wis. 39, 155 N. W. 1081, Ann. Cas. 1918C, p. 
399; Cooley’s Briefs on Insurance, vol. 5, pp. 3927 and 3928; and Cooley’s Briefs 
on Insurance, vol. 6, p. 5706. 

[1] The only allegation of bad faith alleged in plaintiff’s petition is that in- 
surers appealed the case of Hodges v. Davis in an attempt to coerce Davis into 
paying a part of the amount agreed on as a compromise. The insurers had the 
right to elect (given them by the policy) to contest the claim or to settle it, and 
they elected to contest it rather than pay the full amount of the policy. Does 
that show bad faith? We think not. All that is required of the insurer is good 
faith in its actions in contesting a claim, and to say that, because they took an 
appeal, they have acted in bad faith, would be to penalize them for exercising a 
contractual right. It is not unusual for the appellate courts to reverse a judgment 
of the lower court even on facts, or to reduce or increase the amount of the 
award in the lower court; and for us to hold that, because defendants did appeal, 
they are liable for the difference between the judgment finally rendered and the 
compromise offered, would be to hold that the insurers were obligated to settle 
all claims, within the amount of the policy, before final determination, and that, 
whenever it appealed, it did so at its peril. It would be to read out of the con- 
tract between the insurers and the assured the very clause placed therein to pro- 
tect the insurers from collusion and fraud between the assured and a third person 
who might be injured. 

We think plaintiff has failed to show bad faith on the part of defendants, and 
the judgment of the lower court rejecting his demands for the difference between 
the amount of the final judgment and the amount offered to be accepted in com- 
promise, before the final determination of the suit, is correct. It is urged that, 
even after final judgment, the case could have been compromised for $2,504.50. 
However, the record fails to disclose that any such offer was ever made to either 
plaintiff or defendants. 

[2] The alternative demand for interest and court costs is without merit. All 
interest and costs were settled for by defendants when they paid the $2,500. Plain- 
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tiff has neither paid any interest nor costs, has been fully acquitted of all liability 
under the judgment, and, in fact, the testimony of the attorney for Hodges shows 
without contradiction that no demand for either interest or costs was ever made 
on plaintiff. 

The judgment of the lower court is correct; it is therefore ordered, adjudged, 
and decreed that the judgment be affirmed, with costs. 


MARTIN v. HOME INS. CO. No. 2892. 
Court of Appeal of Louisiana. Second Circuit, Second Division. April 9, 1931. 
133 Southern Reporter 773. 
1. INSURANCE. 
Arbitration covenants in insurance contracts are valid. 
(For other cases, see Insurance, Dec. Dig. § 567.) 
2. INSURANCE. 

Fire insurance adjusters’ letter to insured, specifying estimated cost of 
repairing automobile and inclosing proof of loss therefor after deducting de- 
preciation, “being amount due you,” /eld admission of liability, not offer of com- 
promise. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

3. INSURANCE. 

Action on automobile fire policy before insured complied with insurer’s de- 
mand for appraisal held not premature except as to amount exceeding admitted 
liability. 

It appeared that insurance adjusters admitted liability for estimated 
cost of repairs less 20 per cent. for depreciation, and that insured re- 
fused this offer, claiming to be entitled to full amount of policy, but 
agreed to accept repaired automobile if insurer would pay entire cost 
of repairs, which insurer refused to do, demanding submission of con- 
troversy to appraisers as required by policy involved. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 

4. INSURANCE. 

That insurance adjusters admit liability for amount less than that demanded 
does not waive insurer’s right to appraisement under policy. 

(For other cases, see Insurance, Dec. Dig. § 576[1].) 

5. INSURANCE. 

Insurer is not liable for statutory penalties by not paying admitted liability, 
where insured demands larger amounts and refuses appraisement under auto- 
mobile fire policy (Act. No. 59 of 1921 [Ex. Sess.]) 

(For other cases, see Insurance, Dec. Dig. § 602.) 

6. INSURANCE. 

Insurer, having paid mortgage debt against automobile, was entitled to de- 
duction therefor from judgment for fire loss. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from Second Judicial District Court, Parish of Webster; J. S. 
Richardson, Judge. 

Action by H. Childs Martin against the Home Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Amended and affirmed. 

Hawthorn, Stafford & Pitts, of Alexandria, for appellant. 

Lee & Lindsey, of Minden, for appellee. 

TALIAFERRO, J. 

Plaintiff alleges that on January 2, 1925, a Ford coupe, owned by him and 
insured against loss from fire by defendant’s policy, was totally destroyed by 
fire originating in said car while it was in use for pleasure by his wife on the 
public highway in Webster parish; that, while the amount of said insurance, 
fixed in said policy, was only $473, the actual value of the car at the date of fire 
was $630.67. 


In addition to the amount of the insurance policy,, plaintiff demands judg- 
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ment for 25 per cent. thereof as statutory penalty, $150 attorney’s fees and $94 
for towing the burned car to the nearest garage and storage thereon. 

It is alleged that said policy at time of fire was in full force and effect; 
that plaintiff had complied with all the terms and conditions thereof; that he 
gave to defendant notice of said loss by telegram and letter the day following 
the fire and furnished proof of loss on January 10, 1925, as required by the 
policy; that immediately after the fire he had the wreck towed to a garage in 
Gibsland at a cost of $10, and stored same in compliance with the terms of 
the policy; that some time prior to January 15th defendant had said wreck 
inspected, and by letter of that date, attached to and made part of the petition, 
admitted that it would cost $377.90 to repair the burned car, but only offered 
petitioner $302.32 in full settlement of the loss; that on January 17th he advised 
defendant that he would not accept this offer, but that, if defendant would have 
said coupe repaired, he would accept the repairs in lieu of all claims under the 
policy on account of the fire; that defendant made no reply to this proposition, 
save that on January 23, 1925, submitted to petitioner additional blanks for 
proof of loss; that said blanks were promptly filled out and returned to de- 
fendant company on January 25th, but were deemed unsatisfactory, that he 
wrote the insurance company on the subject of this loss on February 4th and 
17th, but received no reply to these letters until on February 19th, just before 
expiration of the sixty-day period for settlement of the loss, defendant demanded 
an appraisal of said loss; that said demand for appraisal was made in bad faith 
and for the purpose of delaying settlement of the claim. 

Plaintiff admits that he agreed to accept the offer of $302.32, after having 
declined to do so, provided the amount would only apply as a credit against his 
loss, but not in full settlement, which defendant refused to consider. 

It is further admitted that the Commercial Credit Company, Inc., of New 
Orleans, La., held a mortgage against said Ford coupe at time of its destruction 
by fire on which there was a balance due of $43.70. 

Defendant, under full reservations of its rights, filed an exception of pre- 
maturity to the suit of plaintiff, based upon the following stipulations contained 
in the insurance policy sued on, viz.: 

“In case the assured and this company shall fail to agree as to the amount 
of loss or damage, each shall, on the written demand of either, select a com- 
petent and disinterested appraiser. The appraisers shall first select a competent 
and disinterested umpire; and failing for fifteen (15) days to agree upon such 
umpire, on request of the assured or this company, such umpire shall be selected 
by a judge of a Court of record in the County and State in which the property 
insured was located at time of loss. The appraisers shall then appraise the loss 
and damage stating separately sound value and loss or damage to each item; 
and failing to agree, shall submit their differences only to the umpire. An award in 
writing, so itemized, of any two when filed with this company shall determine 
the amount of sound value and loss or damage. Each appraiser shall be paid 
by the party selecting him and the expenses of appraisal and umpire shall be 
paid by the parties equally. 

“This company shall not be held to have waived any provision or condition 
of this policy or any forfeiture thereof by any requirement, act, or proceeding on 
its part relating to the appraisal, or to any examination herein provided for; 
and the loss shall in no event become payable until sixty (60) days after the 
notice, ascertainment, estimate and verified proof of loss herein required, have 
been received by this company, and if appraisal is demanded, then not until sixty 
days after an award has been made by the appraisers.” 

It is further averred in this exception that the parties hereto could not 
agree upon the amount of loss or damage, and that exceptor, in keeping with 
the provisions of the policy, demanded an appraisal, which plaintiff refused. 

The exception was referred to the merits by the court, but not passed on by 
the judge independent of his decision on the merits. 

After the exception of prematurity had been disposed of, defendant, reserving 
its rights under the exception, answered. 

Issuance of the policy sued on and it being in full force and effect at the 
time of fire is admitted. It is also admitted that plaintiff gave notice of the 
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fire as alleged in his petition, but it is denied that sufficient proof of the loss 
was given as required by the terms of the policy; and it was admitted that the 
burned car was towed to the garage in Gibsland and thereafter inspected by 
defendant; that after such inspection, in order to compromise with plaintiff, and 
for that purpose only, defendant offered to pay $302.32 in full of its liability 
as insurer, which was declined by defendant, and immediately the offer was 
withdrawn and plaintiff notified thereof, as well as-of insurer’s intention to stand 
upon the provisions of the policy; that, failing to reach an agreement with 
plaintiff as to the amount of loss sustained by the burning of the coupe, he 
was furnished blank proof of loss, but, in filling out said papers, plaintiff 
claimed the full amount of the policy, without giving credit for depreciation, 
or for the salvage value of the burned car, and for these reasons the proof of 
loss papers were unsatisfactory and plaintiff so notified. 

Defendant further avers that in good faith it did timely demand of plaintiff 
that the amount of loss he had sustained on account of the insured car being 
burned be submitted to appraisers, as provided in the contract of insurance, and 
that this offer was ignored; that thereafter plaintiff expressed a willingness to 
accept the $302.32, which defendant had offered as a full settlement between 
them, but only as a credit on his claim for the loss of the car, which was de- 
clined. 

In conclusion, defendant, for further answer, avers that the court is without 
right or authority or jurisdiction to determine and fix the amount of the claim 
of plaintiff against it until plaintiff has complied with all of the terms and condi- 
tions of the contract policy, including that of referring the matter of loss to 
arbitrators selected in the manner prescribed by the policy itself. 

Defendant prays that this suit be dismissed, but, in the event, for any cause, 
plaintiff is given judgment, that credit be allowed for $87.40, being the amount of 
mortgage debt against said car, which was paid by it. 

The record is clear as to what the plaintiff and the adjusters, acting for 
defendant, did looking to a settlement of the loss arising from the burning of 
plaintiff's Ford coupé. 

After the car was burned, plaintiff caused it to be removed to the garage of 
Reed Motor Company, in Gibsland, and on January 3d he notified the insurance 
company of the fire. Within ten days, Mr. Boyle, representing the adjusters, 
inspected the car and undertook to adjust the loss with plaintiff, who insisted 
upon payment of the full amount of the policy. On January 12th, at the request 
of plaintiff, the Reed Motor Company examined the burned car closely to ascertain: 
the parts and accessories necessary to restore it to good condition and submitted 
to defendant a detailed list thereof with cost of same, totaling $377.90. Upon 
receipt of this report or estimate, McBride, Bourné & Kennedy, adjusters, on 
January 15th, wrote to plaintiff as follows: 

“We have received a detailed estimate of damage from the Reed Motor 
Company amounting to $377.90, which will put your car in first class order 
according to their estimate of damage. 

“We enclose herewith Proof of Loss forthe amount of $302.32, being the 
amount due you less depreciation of 20%, or $75.58. 

“Please sign this before a Notary Public and return at your earliest con- 
venience and you may have this work done where you desire.” 

This letter with inclosure reached plaintiff promptly, for on January 17th he 
answered by declining to accept $302.32 in full settlement of his loss and returned 
the proof of loss sent to him. 

We quote the following from this reply, viz.: 

“Will advise here that I cannot agree to accept your offer of $302.32 as 
covering liability carried in the policy issued by the Home Insurance Company for 
the reason that this policy plainly states that I am entitled to $473.00 and no less, 
if my car is either stolen or destroyed by fire. 

“You have stated that you are advised by the Reed Motor Company, of 
Gibsland, La., that the car can be placed in first class condition for $377.90. If 
this is true, they may go ahead and make the repairs, provided they put on an 
entirely new body and necessary parts, you to pay the entire cost of repairs 
whether above or below their estimate.” 
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After the adjusters received this letter of plaintiff's on January 23d, they 
wrote him in part as follows, viz: 

“We received your letter of January 17th and we do not agree with the 
figures as set out. Solely for the purpose of complying with the statutes, of 
Louisiana, we are forwarding you proof of loss, which we ask that you kindly 
fill out in detail, giving all the information you have regarding the fire to your car.” 

This letter was written by defendant under full reservation of all its rights 
and defenses concerning the matter discussed. 

Plaintiff filled out said proof of loss and mailed same to the adjusters who, 
on January 31st, wrote him as follows, to wit: 

“Being in receipt of documents purporting to be proofs of loss under the 
above captioned form of policy, you are notified that the same are incomplete 
and unsatisfactory to the above named Insurance Company for the reason that 
the details supporting the amount claimed by you form no part of the purported 
proof of loss, this being one of the reasons, amongst others, why the same are 
incomplete, imperfect and not satisfactory.” 

On February 19th the adjusters wrote plaintiff as follows: 

“In reply to your letter of recent date, please be advised in conformity with 
the policy contract, the company demands an appraisal of your loss, we being 
unable to agree as to the amount claimed as a result of the fire which occurred on 
January 2nd at 5 P. M. 

“We ask that you furnish us with the name of your appraiser in order that 
we may complete proper forms and send to you for signature. We will at that 
time name our appraiser and proceed in accordance with the policy.” 

It does not appear that plaintiff answered this letter, and on March 11th 
defendant’s adjusters wrote plaintiff: 

“We do not see the necessity for this long chain of correspondence in view 
of our having demanded appraisal under registered letter, in conformity with the 
policy contract, under date of February 19th. 

“We call upon you to name your appraiser in order that we may proceed in 
conformity with the policy contract.” 

Plaintiff did not take much interest in the proposal to have his loss deter- 
mined by submission to appraisers, according to the correspondence in the record, 
but, after a visit by his attorney to the office of the adjusters in New Orleans, 
on May 23d, when this matter was evidently discussed, the adjusters wrote plaintiff: 

“Your attorney was in the office this morning in reference to your claim, and 
requested the writer to name our appraiser. We hereby name Mr. Fred Oster of 
New ,Orleans as appraiser for Home Insurance Company, who is an entirely 
disinterested party, and we call upon you to name your appraiser, who must be 
an expert mechanic and a disinterested party. As soon as we are in receipt of 
this information we will prepare appraisal blanks and forward them to you for 
signature, at which time the appraisers will get together and arrange to enter into 
appraisement, or appoint an umpire.” 

Nothing further seems to have been done in this connection until October 5th, 
when the adjusters wrote Mr. J. Rush Wimberly, then attorney for plaintiff: 

“Your letter of the Ist inst., addressed to the Home Insurance Company and 
to ourselves, has been received, and replying thereto beg to again call your 
attention to the fact that under date of February 19th, 1925, March 11th, 1925, 
and again on May 23rd, 1925, we wrote Mr. H. Childs Martin demanding an 
appraisal under the printed conditions of the policy contract. This demand has 
had no attention from Mr. Martin and we now again beg to demand that this loss 
and damage be appraised as required by the printed conditions of the policy. If 
Mr. Martin will advise us the name of his appraiser we will immediately prepare 
the necessary documents and send them to him. 

[1] It is now well settled that covenants in contracts of insurance providing 
that the amount of loss or damage thereunder be submitted to arbitration are 
valid and binding on both the assured and the insurer. Hart v. Insurance Co., 
136 La. 114, 66 So. 558; Hamilton v. Home Ins. Co., 132 U. S. 370, 11 S. Ct. 
133, 34 L. Ed. 708: Hamilton v. Liverpool, L. & G. Ins. Co., 136 U. S. 242, 10 
S. Ct. 945, 34 L. Ed. 419. 

[2, 3] Defendant contends that its proposition to pay plaintiff $302.32 as 
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outlined in the letter of January 15th was simply an offer of compromise and 
not an admission of liability to any extent. However, there is not one word 
in this letter indicating that such was intended. When informed that the repairs 
necessary to restore the burned car to good condition would cost $377.90, de- 
fendant made a reduction of 20 per cent. for depreciation and referred to the 
balance (80 per cent.) as “being the amount due you.” To this extent we do 
not think plaintiff's action premature. Beyond this amount the action is  pre- 
mature. 

The facts in the Hart Case, referred to above are very much like those of 
this case, and that case is authority for the conclusions we have reached on the 
issues presented herein. In that case it was held: 

“When, on being notified of a loss, the adjuster of an insurance company 
writes the insured that the company can replace the property destroyed for a 
stated sum, and adds, ‘As this represents the value of the car destroyed and 
which value is the maximum of the company’s liability, we enclose proof of loss 
for $750, for execution and return,’ the company will be held to the admission 
of liability for the amount stated.” 

[4] After defendant admitted liability to the extent above discussed, and 
plaintiff declined to accept the proffered amount, contending for the full amount 
of the policy without deductions of any kind, defendant, as the record discloses 
in good faith, insisted upon the question of loss being submitted to arbitration 
as provided in the policy. Defendant was unquestionably within its rights in 
adopting this course, and did not waive the right by admission of liability to any 
extent. 

‘An admission of liability by an agent or adjuster of the insurance company 
for an amount less than is demanded in the proof of loss submitted by the im- 
sured is not a waiver of the company’s right to an appraisement under the 
terms of the policy.” Hart Case. 

The failure of the insured and the insurer to reach an agreement as to the 
amount of loss gives rise to the right to invoke the stipulations of the policy re- 
garding the submission of the question to arbitration. 

[5] It would be inequitable to penalize an insurance company for not paying 
admitted liability when the insured persisted in claiming the full amount of the 
policy and declined to submit differences to an appraigement. The Hart Case, on 
this point, holds as follows: 

“An insurance company is not lable for statutory penalties under Act. No. 
168 of 1908 for withholding the amount of liability admitted by the agent or ad- 
juster of the company, as long as the insured demands the payment of a largei 
sum and refuses to submit to an appraisement under the terms of the policy.” 

The Act No. 168 of 1908 has been superseded by Act. No. 59 of 1921 (Ex. 
Sess.). 

[6] The district court gave plaintiff judgment for $522.52, with legal interest 
from judicial demand, less $87.40. We shall have to amend that decree. The 
evidence shows that plaintiff incurred expense of $10 for having the burned car 
towed to a garage. Under the policy this expense is chargeable to defendant, 
which, added to defendant’s admitted liability, makes $312.32 due plaintiff. De- 
fendant paid $87.40 of the mortgage debt against the car of plaintiff before this 
suit was filed and is entitled to credit therefor in this decree, which leaves a 
balance due plaintiff of $224.92 with interest 

For the reasons herein assigned, the judgment appealed from is amended 
by reducing the amount awarded plaintiff to $224.92, with legal interest thereon 
from judicial demand until paid, and, as thus amended, said judgment is affirmed. 

It is further ordered, adjudged, and decreed that all rights, actions, and de- 
fenses to which the parties to this suit are entitled, arising from or growing out 
of the loss from fire of plaintiff's automobile, and the insurance policy thereon, 
which are not specifically foreclosed by this decree, are hereby reserved to them. 
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CHAUNCEY v. ROYAL INS. CO., Limited. 
Supreme Judicial Court of Massachusetts. Suffolk. 
April 4, 1931. 
175 Northeastern Reporter 638. 
1. INSURANCE. 

Performance of insurance policy provision requiring sworn statement of 
loss within specified time is condition precedent to insurer’s liability. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

2. INSURANCE. 

Insured failing to show compliance with automobile theft policy provision 
requiring sworn statement of loss or insurer’s waiver thereof, insurer was en- 
titled to directed verdict. 

The rendering of such a statement of loss was made a condition 
precedent to recovery against the insurer by the terms of the policy. 

It was agreed in open court that the insured gave proper notice of loss to 

insurer and that an adjuster representing the insurer and another adjus- 

ter duly authorized by the insured entered into an agreement whereby 

the provision in the policy with respect to arbitration was waived upon 

an agreement being made that the amount of the loss was $675: 

(For other cases, see Insurance, Dec. Dig. § 668[14, 15].) 


Exceptions from Superior Court, Suffolk County; Joseph Walsh, Judge. 

: Action by 3ernard Chauncey against the Royal Insurance Company, Limited. 
Verdict for plaintiff, and defendant brings exceptions. 

Exceptions sustained, and judgment entered for defendant. 

C. Alpert, and I. Bernstein, of Boston, for plaintiff. 

C. F. Albert, of Boston, for defendant. 

Crospy, J. 

This is an action brought on an insurance policy to recover for the loss of 
the plaintiff's automobile by theft. The plaintiff on October 11, 1927, purchased 
a seven-passenger sedan from the Boston Buick Company under a conditional 
sale contract, and a policy was issued to him by the defendant. On that date 
and for one month thereafter he lived in Revere. He then took the automobile 
to Miami, Florida, where he remained until he returned to Revere on or about 
July 20, 1928. During two weeks of his stay in Miami he carried passengers in 
the automobile and received compensation therefor at the rate of about $10 or $12 
a day. On August 22, 1928, he parked the automobile on Ellis street, in Lynn, 
and spent the evening at a theatre. When he returned at about eleven o'clock 
that evening to the place where he had parked the automobile it was not there. 
It was later found in a damaged condition in Peabody. It was agreed in open 
court that the plaintiff gave proper notice of the loss to the defendant, and that 
an adjuster representing the defendant and another adjuster duly authorized by 
the plaintiff entered into an agreement whereby the provision in the policy with 
respect to arbitration was waived upon an agreement being made that the amount 
of the loss was $675. 

The relevant provisions of the policy contained the following recitals: “* * * 
This policy is made and accepted subject to the provisions, exclusions, conditions 
and warranties set forth herein (including those printed on the following pages) 
or endorsed hereon, and upon acceptance of this policy the Assured agrees that 
its terms embody all agreements then existing between himself and the Company. 
* * * Notice and Proof of Loss. In the event of loss or damage the Assured 
shall give forthwith notice thereof in writing to this Company; and within sixty 
(60) days after such loss, unless such time is extended in writing by this Com- 
pany; shall render a statement to this Company signed and sworn to by the As- 
sured, stating the place, time and cause of the loss or damage, the interest of 
the property, the sound value thereof and the amount of loss or damage thereon, 
all encumbrances thereon, and all other insurance whether valid or not covering 
said property. * * * Payment of Loss. This Company shall not he held to have 
Waived any provision or condition of this policy or any forfeiture thereof by any 
requirement, act, or proceeding on its part relating to the appraisal, or to any 
examination herein provided for; and the loss shall in no event hecome payable 
until sixty (60) days after the notice, ascertainment, estimate and verified proof 
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of loss herein required have been received by this Company, and if appraisal is 
demanded, then, not until sixty days after an award has been made by the 
appraisers. * * * Suit against Company. No suit or action on this policy or for 
the recovery of any claim hereunder shall be sustainable in any court of law or 
equity unless the Assured shall have fully complied with all the foregoing 
requirement. * * *” 

At the close of the plaintiff’s case the defendant rested and filed a motion 
for a directed verdict which was denied subject to its exception. The defendant 
also excepted to the refusal of the judge to give its first and tenth requests, and 
to such portions of the charge as were inconsistent with those requests. 

{1, 2] It has long been settled that, under a provision in a policy of insur- 
ance providing that the insured in case of loss shall render within a time speci- 
fied a sworn statement of such loss, such a provision must be complied with 
to entitle the insured to recover. The performance of such a provision is a 
condition precedent to the defendant’s liability. Boruszweski v. Middlesex Mu- 
tual Assurance Co., 186 Mass. 589, 72 N. EF. 250; Rockwell v. Hamburg Bremen 
Fire Ins. Co., 212 Mass. 318, 98 N. E. 1086; Urbanski v. Firemen’s Ins. Co. of 
Newark, 227 Mass. 132, 116 N. E. 413; Navickis v. Fireman’s Fund Ins. Co., 
235 Mass. 256, 126 N. E. 388; Larner v. Massachusetts Bonding & Ins. Co., 238 
Mass. 80, 82, 130 N. E. 92; Shapiro v. Security Ins. Co., 256 Mass. 358, 365, 152 
N. E. 370; Ray v. Fidelity & Deposit Co. of Baltimore, Maryland, 269 Mass. 
—, 175 N. E. 636. The policy in the case at bar required the insured within 
sixty days, unless the time was extended in writing by the company, to render 
to it a statement setting forth the information therein required. The rendering 
of such a statement to recovery against the defendant. Besides, the policy ex- 
pressly provides under “Payment of Loss” that the “loss shall in no event be- 
come payable until sixty (60) days after the notice, ascertainment, estimate 
and verified proof of loss herein required have been received by this Company. 
* * *” And under the heading “Suit against Company” it is stated that “No 
suit or action on this policy or for the recovery of any claim hereunder shall 
be sustainable in any court of law or equity unless the Assured shall have fully 
complied with all the foregoing requirements.” There is nothing in the record 
to show that the plaintiff within sixty days after the loss of his automobile, 
or at any other time, rendered to the defendant a statement signed and sworn 
to by him as required by the policy. There is nothing to show that the de- 
fendant extended the time for rendering the statement, nor that such require- 
ment was waived by it. Rockwell v. Hamburg-Bremen Fire Ins. Co., supra. 
It is manifest that because of the failure of the plaintiff to comply with this con- 
dition of the policy the action cannot be maintained. Everson v. General Ac- 
cident Fire & Life Assurance Corp., Ltd., 202 Mass. 169, 88 N. E. 658, is not per- 
tinent to the facts in the case at bar. 

In view of the conclusion reached, it is unnecessary to consider whether the 
plaintiff is precluded from recovery upon other grounds argued by the defend- 
ant. As the defendant’s motion for a directed verdict should have been grant- 
ed, all other exceptions have become immaterial. 

Exceptions sustained. 

Judgment for the defendant. 


NATIONAL LIBERTY INS. CO. v. FOTH. No. 57. 
Supreme Court of Michigan. April 7, 1931. 
235 Northwestern Reporter 821. 


3. INSURANCE. 

Insurer, having paid insured for collision damages, could maintain action 
in its own name under assignment of claim. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

Error to Circuit Court, Kent County, Willis B. Perkins, Judge. 

Action by the National Liberty Insurance Company, assignee of Lee & 
Cady, a corporation, against Charles Foth. Judgment for defendant, and plain- 
tiff brings error. 

Reversed. 





Auto. ] National Liberty Ins. Co. v. Foth 


Argued before Butzel, C. J., and Wiest, Clark, McDonald, Potter, Sharpe, 
North, and Fead, JJ. 

Mason, Alexander & McCaslin, of Grand Rapids, for appellant. 

Dunham, Cholette & Allaben, of Grand Rapids, for appellee. 

SHARPE, J. 

On March 25, 1929, while George E. Kelley, manager of the wholesale grocery 
firm of Lee & Cady, a corporation, was driving an automobile, owned by it, 
north on the paved highway from Lansing towards St. Johns, the car collided 
with that of the defendant at a point about five miles north of Lansing, and 
was badly wrecked. The plaintiff, with which the corporation had its car in- 
sured, after investigation, settled for the damage done to it and took from 
the corporation a “Subrogation Receipt,” acknowledging payment of $865 and 
assigning its right to damages arising out of the collision. This action is 
brought for the recovery thereof. At the conclusion of plaintiff's proofs, the 
trial court directed a verdict for the defendant. Plaintiff seeks review of the 
judgment entered thereon by writ of error. 

[1] The verdict having been directed, “the testimony and its legitimate in- 
ferences most favorable to plaintiff must be accepted.” Olchefsky v. Brick Co., 
240 Mich. 536, 539, 215 N. W. 317, 318. ; 

Earl C. Gignac, who was driving south about 200 feet behind defendant’s 
car, was a witness to the accident. He testified that defendant’s car was trav- 
eling about 40 miles -an hour; that just before the collision a car from the east 
came on the paved highway at an intersection “directly in front of the man 
in front of me”; that the pavement was wet; that defendant apparently applied 
his brakes, and his car veered to the left and turned partly around on the east 
side of the pavement on which Mr. Kelley was driving, and that Kelley’s car 
crashed into it and forced it off the west side of the traveled portion of the 
highway. Mr. Kelley testified: “I was driving in a northerly direction. I saw 
two or three cars coming towards me, and when I saw those cars coming to- 
wards me one of them deviated from its regular course. The cars were all on 
the right-hand side of the road when I first saw them coming, or on the west 
side of the road. The second car turned out of its course and went directly east. 
When this car came over towards the east or on the east, side of the road I 
just threw on my brakes and shut my eyes. I was less than ten feet from this 
car when it turned over onto my side of the road. My car is almost a total wreck. 
Mr. Foth was driving this other car. After the accident I inquired as to whether 
he or his wife was hurt, and just talked about the accident in regard to I had 
no chance of missing him, and he agreed. He said something about a car 
ahead of him started to stop and he threw on his brakes to miss hitting that 
car and skidded across the road.” 

Carl J. Weale, the Lansing manager of Lee & Cady, testified that he came 
to the scene of the accident about an hour after it occurred; that the defend- 
ant was still there, and, in answer to a question put to him by the witness, 
“he said that his car skidded in front of the car going north which was Mr. 
Kelley's, and that Mr. Kelley had no opportunity to stop.” 

While it may be said that under the cross-examination of Gignac and Kelley 
inferences may be drawn which tend to relieve the defendant from the charge 
of negligence, and to show negligence on the part of Kelley, these may not be 
considered in view of the fact that a verdict was directed. 

[2] It must be assumed that the defendant saw the car on side road as it 
approached the intersection. If it was running at a rate of speed and in a way 
which indicated that the driver did not intend to stop, but planned on entering 
the paved highway in front of defendant’s car, then the jury might have found 
that the defendant's failure to reduce the speed of his car at a time when the 
application of the brakes would not have resulted in causing it to skid, as it 
did, directly in front of that driven by Kelley, was negligence on his part and 
the proximate cause of the collision. Whether Kelley was negligent in not 
sooner checking the speed of the car he was driving, or turing so as to avoid 
the collision, was doubtless also a question for their consideration. But, on the 
record now before us, it must be said that there was error in the direction of 
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a verdict for the reason that no negligence on the part of the defendant was 
established, and that Kelley was guilty of contributory negligence. 

(3, 4] The trial court was also of the opinion that under the terms of the 
“Subrogation Receipt” the entire claim of Lee & Cady was not assigned to 
plaintiff, and that, as a plaintiff may not split a cause of action, recovery could 
not be had thereon. This instrument, after reciting the payment of $865, in 
settlement of all claims and demands for loss and damage to the car insured, 
stated that Lee & Cady “hereby assigns and transfers to the said company 
each and all claims and demands against any other party, persons, property 
or corporation arising from or connected with such loss and damage (and the 
said company is hereby subrogated in the place of and to the claims and demands 
of the undersigned against said party, person, persons, property or corporation 
in the premises) to the extent of the amount above named and the said com- 
pany is hereby authorized and empowered to sue, compromise or settle in their 
name or other wise to the extent of the sum of money paid as aforesaid.” 

While called a “Subrogation Receipt,” this instrument by its terms was an 
assignment by Lee & Cady to the plaintiff of its claim for the damages sustain- 
ed by it by the injury to its car to the amount stated. In Heck v. Henne, 238 
Mich. 198, 201, 213 N. W. 112, 113, wherein it appeared that a similar assign- 
ment had been made, this court said: “By assignment before suit the insurance 
company was the real party in interest seeking recovery for damage to the 
automobile.” 

In McPeake vy. Grand Trunk, etc., Ry. Co., 242 Mich. 676, 219 N. W. 734, 
where both the owner and the insurance company were joined as plaintiffs, it 
was said (page 678 of 242 Mich., 219 N. W. 734, 735): “The assignment to the 
insurance company stated that it was to the extent of the payment made by 
the company to McPeake. There was an improper joinder of parties plaintiff. 
The cause of action could not be split. The suit should have been dismissed 
as to plaintiff, McPeake, when it appeared that he had assigned his right of 
action. Heck v. Henne, 238 Mich. 198, 213 N. W. 112, and, as such fact was 
stated in the declaration, defendant was entitled to such an order at once, 
upon request. The request was made early in the trial and denied, and Mce- 
Peake gave his direct testimony as a plaintiff, but, at the close thereof, he was 
dropped. His improper joinder was not fatal. C. L. 1915, § 12364.” 

This action was brought in the name of the insurance company under the 
assignment made to it, and its right to recover is sustained by these decisions. 
It may, however, be well said that there was no splitting of the cause of action, 
as it conclusively appears from the evidence that Lee & Cady make no claim 
for any other damage than that assigned to the plointiff. 

Attention may properly be called to Act No. 271, Pub. Acts 1929 (Comp. 
Laws 1929, § 14010), amending section 12353, Comp. Laws 1915, relating to “Par- 
ties to Actions,” which provides: “That where an assignment of a part of a 
cause of anction in tort has been made by an insured to an insurer, both as- 
signor and assignee may join in an action on such claim, and a joint judgment 
shall be rendered for all the damages to which either or both may be entitled.” 

It follows that the trial court was in error in directing a verdict for the 
defendant. The judgment entered thereon is reversed, with costs to plaintiff, 
and a new trial ordered 


AMBS v. JERSEY MUT. CASUALTY INS. CO. No. 437. 
Supreme Court of New Jersey. April 2 1931. 
154 Atlantic Reporter 2306. 
INSURANCE. 
Where liability insurance policy had not been transferred by insured to auto- 
mobile involved in accident, insurer could not be held liable on policy. 
Automobile liability policy originally covered Oakland automobile and 
continued to cover such automobile until three days after accident, when by 
indorsement the policy was made to cover automobile involved in the 
accident. Automobile originally covered by policy had been sold by in- 
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sured some time prior to date of accident, but insured had neglected to 

have insurance transferred. 

(For other cases, see Insurance, Dec. Dig. § 168.) 

Appeal from District Court of Orange. 

Action by Jessie Ambs against the Jersey Mutual Casualty Insurance Com- 
pany. Judgment for the defendant, and the plaintiff appeals. 

Affirmed. 

Argued October term, 1930, before Case, Daly, and Donges, JJ. 

Michael J. Tansey, of Newark, for appellant. 

George F. Seymour Jr., of Newark, for appellee. 

Per Curiam. 

This is an appeal from a judgment of the Orange District Court. Plaintiff 
sued to recover the amount of a judgment by default recovered by her in the 
Second District Court of Newark in the sum of $500 against one Paul Brennan 
for injuries alleged to have been received in an accident involving a_ taxicab. 
The judgment was recovered on November 27, 1929. The accident occurred on 
June 23, 1929. Execution was issued and returned unsatisfied. 

The policy of insurance, which was marked Exhibit P-1 and which was 
issued in accordance with the provisions of chapter 231 of the Laws of 1926, 
p. 383, was issued on February 1, 1929, and expired on February 1, 1930. The 
policy originally covered a 1926 Oakland cab and continued to cover said Oakland 
cab until the 26th day of June, 1929 (3 days after the accident), when by in- 
dorsement the policy was made to cover a Dodge—27—5-passenger cab. 

It was undisputed in the testimony in the District Court that the car in- 
volved in the accident and driven by the original defendant, Brennan, was a 
Dodge car; and that he sold the Oakland some time prior to the date of the 
accident, but neglected to have the insurance made to apply to the Dodge car 
which was purchased in place of the Oakland. 

In this situation the judge rendered judgment for the defendant, and inasmuch, 
as by the terms of the contract of insurance, the car which without dispute was 
involved in the occurrence was not covered by the contract of insurance, the 
judgment for defendant was properly entered. 

The judgment is affirmed, with costs. 


KOONTZ v. GENERAL CASUALTY CO. OF AMERICA. No. 22510. 
Supreme Court of Washington. April 10, 1931. 
297 Pacific Reporter 1081. 
1. INSURANCE. 

Where insured could not have recovered under automobile liability policy, 
person damaged by insured’s automobile could not recover from insurer as 
garnishee. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

2. INSURANCE. 

Insured’s signing admission of liability for automobile collision relieved 
surer of any liability to him under contract. 

The policy contained provision that insured should not voluntarily 
assume any liability, settle any claims, or incur any expense except at his 
own cost, or interfere in any negotiations for settlements or legal pro- 
ceedings without consent of insurer previously given in writing. After 
person injured had submitted claim to insurer, and insurer had denied 
liability, insured signed admission of liability grossly in excess of the 
claim. 

(For other cases, see Insurance, Dec. Dig. § 332%. 

Department 2. 

Appeal from Superior Court, Spokane County; Charles Leavy, Judge. 

Action by Neal J. Koontz against one Tefft, defendant, and the General 
Casualty Company of America, garnishee. From a judgment for plaintiff, the 
garnishee appeals. 

Reversed and remanded with instructions, 
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H. Earl Davis and Lawrence H. Brown, both of Spokane, and Ralph S. 
Pierce, of Seattle, for appellant. 

M. E. Mack, of Spokane, for respondent. 

FULLERTON, J. 

On November 30, 1928, the General Casualty Company of America, the ap- 
pellant herein, issued to the defendant, Tefft, a policy of insurance, insuring 
him, among other things, against liability for property damage he might cause 
to another while in the use of an automobile described in the policy. On January 
28, 1929, Tefft, while driving the automobile on a public highway, collided with 
an automobile driven by the respondent, Koontz. In the collision the respondent’s 
automobile was damaged. Tefft shortly thereafter, in compliance with the con- 
ditions of his policy, reported the accident to the casualty company, making at 
the same time a written statement as to the manner and cause of the accident. 
In this statement, he made a diagram showing the positions of the automobiles 
immediately preceding, and at the time of, the collision, and this, when taken 
in connection with his recitals as to the manner and cause of the accident, in- 
dicated that each of the operators of the automobiles was guilty of negligence, 
and that there was no liability on his part. Tefft thereafter gave to the respond- 
ent the name of the appellant company, and the respondent presented claim to 
the appellant for the damages caused his automobile by the collision in the sum 
of $60.57, which claim the company refused to pay. The respondent thereupon 
placed the claim in the hands of an attorney for collection. Shortly after the 
attorney received the claim, Tefft, the assured, went to the attorney’s office and 
there signed and verified a writing to the following effect: 

“T, Earl G. Tefft, the defendant above named, do hereby confess judgment 
in favor of the plaintiff in the sum of one hundred seventy-five dollars ($175.00) 
for damage and injury done to the 1928 Oldsmobile Coach, on the 28th day of 
January, 1929, about one-half mile North of Thorton, Washington, on the Inlan 
Empire Highway, said damage being due entirely to my negligence, in that I 
was exceeding the speed limit and driving on the wrong side of the road, at said 
time I was driving a Ford Sedan, Model A-1928, Motor No, A 191846. 

“That I make this confession of judgment at this time freely and volun- 
tarily, and that prior to this time and since said collision I have always recognized 
and admitted my liability, and no one has urged or persuaded me to do so. 

“That I, Earl G. Tefft, the above named defendant, do hereby authorize 
judgment to be entered for the aforesaid amount; that it is an indebtedness 
justly due to the above named plaintiff, Neal J. Koontz. 

“Dated this 20th day of April, 1929,” 

The writing was entitled as a cause pending in the superior court of Spokane 
county in which the respondent was plaintiff and Tefft was defendant, but as no 
such cause was then pending, possibly the writing had no other effect than an 
admission of liability on the part of Tefft to the amount therein stated. This 
writing was presented to the casualty company, and it again refused to pay the 
claim or recognize liability because of the collision. 

The respondent thereupon instituted an action against Tefft for the injuries 
suffered by his automobile, alleging the damages to be $250. Tefft was duly 
served with process in the action, and tendered the defense of the action to 
the casualty company, making no appearance therein himself. The casualty com- 
pany gleclined to defend, and in due time a judgment by default was entered 
against Tefft. The court, for some reason not appearimg in the record, did not 
enter judgment for the amount demanded in the complaint, but for $200 only. 

Following the entry of the judgment, the respondent sued out a writ of 
garnishment against the appellant, averring that it was indebted to Tefft im an 
amount equal to the judgment recovered against Tefft. The appellant filed an 
answer to the writ, denying an indebtedness to Tefft. To this the respondent filed 
a controverting aftidavit, and to the controverting affidavit the casualty company 
filed a reply. By these proceedings the parties framed an issue on the question 
whether the casualty company was liable to answer to Tefft on its policy of 
insurance for the judgment recovered against him by the respondent. This issue 
the trial court determined in favor of the respondent, and the casualty company 
appealed. 
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[1, 2] Of the assignments of error made by the appellant we have found cne 
to be controlling and shall not notice the others. The contract of insurance, as 
evidenced by the policy issued to Tefft, contained, among others, the following 
conditions : 

“Accident and Action Notice. The assured, upon the occurrence of an acci- 
dent, shall give immediate written notice thereof, with the fullest information 
obtainable to the Company at its Home Office, Seattle, Washington or its duly 
authorized agent. He shall give like notice, with full particulars, of any clain 
made on account of such accident. If, thereafter, any suit is brought against 
the Assured, he shall immediately forward to the Company every summons or 
other process served on him. The Assured shall not voluntarily assume any lia- 
bility, settle any claim or incur any expense except at his own cost, or inter- 
fere in any negotiations for the settlement or legal proceedings without the 
consent of the Company previously given in writing. The Assured, when re- 
quested by the Company, shall aid in effecting settlements, securing evidence, 
the attendance of witnesses and in prosecuting appeals.” 

It seems to us that the conduct of Tefft was a violation of the quoted clause 
of the insurance policy. His first duty under the conditions of the policy was 
to give notice to the appellant, together with the fullest information he had as 
to the cause of the accident, and with these duties he complied. He was then 
informed that the appellant denied liability on account of the accident. After 
receiving this information, it was his duty thereafter to remain inactive with 
reference to his liability on the claim, if he expected to hold the appellant for 
any judgment that might be obtained against him for injuries or damages aris- 
ing out of the accident. Instead of reamining inactive, he became active in an 
effort to enable the respondent to recover against him; going so far as to sign 
an admission of liability grossly in excess of the claim the respondent had sub- 
mitted to the appellant as a full satisfaction of his damages. Clearly, we think 
this was a violation of the conditions of his policy which would stand in the 
way of a recovery on his part against the appellant had he satisfied the judg- 
ment himself and sought to recover over against it. The respondent, of course, 
has no higher rights in the policy than has Tefft, and if Tefft cannot recover, he 
cannot. 

The trial court gave to the clause of the policy quoted a different interpreta- 
tion. The trial judge, commenting on this clause, said that it did not require an 
assured to “continue to maintain a position of non-liability’ when he is satisfied 
in his own mind that he is liable. But it scems to us this mistakes the meanng 
of the conditions of the policy. All the policy requires is that the assured shall 
not voluntarily assume liability, settle any claim, or incur any liability, without 
the written consent of his insurer. This does no more, as we understand it, than 
to require the assured to remain quiescent. He may have such views as he pleases 
as to his liability, but he must not make them known in such a manner as to 
make a judgment against him a certainty in the case an action is brought against 
him. 

Conditions of this sort in an insurance policy are not without reason in their 
support, They are intended to prevent collusion between the person assured and 
the party claimed to have suffered damages at the hands of the assured, and 
to prevent the possibility of such an occurrence the insurer may guard against 
it in its contract with the assured, and hold the assured to a reasonably strict 
compliance with the terms of the contract. 

The trial court seemed to stress somewhat the fact that the appellant re- 
fused to defend when the defense to the action finally instituted against Tefft was 
tendered it. But at this time Tefft had breached the conditions of the policy. 
He had, in disregard of these conditions, admitted in the most solemn manner 
possible his liability for the damages suffered by the respondent. This, as we 
conclude, relieved the appellant of any liability to him under its contract. 

The judgment is reversed, and the cause remanded, with instructions to 
enter a judgment in favor of the appellant, according to its answer to the writ 
of garnishment. 

Mitchell, Holcomb, Beals, and Millard, JJ., concur. 
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CASUALTY 


AMERICAN SURETY CO. OF NEW YORK v. SOUTHERN OIL STORES, 
Inc. 3 Div. 664. 
Court of Appeals of Alabama. Oct. 7, 1930. 
Rehearing Denied Nov. 11, 1930. 
133 Southern Reporter 298. 
NSURANCE. 

Loss sustained by prizing out inner steel compartment of safe and abstracting 
money therefrom after safe was opened by working combination held not within 
burglary policy. 

Policy indemnified insured against loss by burglary of property from 
within safe occasioned by felonious entry into safe by actual force and 
violence of which there were visible marks made upon the safe by tools, 
etc. Evidence disclosed that outer door of safe was opened by working the 
combination; that inner compartment was prized loose from the safe and 
box chiseled open from its rear end and money taken out, door of box 
being still locked; and that there were no marks of violence on the outer 
door of the safe, or anywhere thereon, except on the inside, made in prizing 
out the box from its location by putting something in behind the box. 

(For other cases, see Insurance, Dec. Dig. 425.) 

Appeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 

Action on a policy of Burglary insurance by the Southern Oil Stores, Inc., 
against the American Surety Company of New York. From a judgment for plain- 
tiff, defendant appeals. 

Reversed and remanded. 

Certiorari denied by Supreme Court in American Surety Co., of New York v. 
Southern Oil Stores, Inc., 133 So. 300 (3 Div. 939). 

Steiner, Crum & Weil, of Montgomery, for appellant. 

Rushton, Crenshaw & Rushton, of Montgomery, for appellee. 

Rice, J. 

Appellee sued appellant for the alleged breach of a contract of indemnity in- 
surance, predicated upon a felonious or burglarious entry into appellee’s safe, 
whereby the appellee sustained a monetary loss. The safe in question was a com- 
bination lock safe. There was an inner steel compartment which was fixed into the 
partitions inside the safe, the combination lock being, of course, affixed to the out- 
er door of the said safe. This inner steel compartment had a small door which 
was locked with a key. Inside of same was a small drawer or till from which the 
money was abstracted. The undisputed testimony is that, at the time of the loss 
of the money mentioned, the policy issued by the appellant surety company was in 
full force and effect, and that it covered and included the safe and money in ques- 
tion. Also that at said time the circumstances of said loss were that both the outer 
door and the inner compartment were locked before the entry of the safe; that 
some one entered, by prizing loose a hook that latched the window and the catch 
on the bottom of the door, the building in which this safe was located; that the 
outer door of the safe was opened by working the combination, the little iron box 
on the inside of the safe was prized loose from the safe, and the box chiseled open 
from its rear end and the money taken out, the door of the box being still locked ; 
that there were no marks of violence on the outer door of the safe, nor any- 
where. on the safe, except on the inside, made in prizing out the little chest from 
its location in there, by putting something in behind the box. 

The presentation of the case here is made in such a way that the question of 
appellant’s liability, vel non, on its policy for the loss above described upon the 
undisputed testimony outlined is the only one for our decision. 

Che cm a clause or paragraph of the policy, upon which it is claimed ap- 
pellant should be required to indemnify - pellee, is that in the language which we 
proceed to quote, by which it agrees: “A. To indemnify the Assured For All Loss 
By Burglary of such property from svithin that part of any safe or vault to which 
the insurance under this Policy applies, occasioned by any person or persons making 
felonious entry into such safe or vault by actual force and violence of which 
force and violence there shall be visible marks made upon such safe or vault by 
tools, explosives, electricity, gas or other chemicals, while such safe ‘or vault 1s 
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duly closed, and locked by at least one combination or time lock and located in the 
Assured’s premises as hereinafter defined, or while located elsewhere after removal 
therefrom by burglars.” 

Both appellant and appellee are, here, represented by able and industrious 
counsel; and they have furnished us with briefs that have been read with much 
interest. We would say profit, except for the fact that the authorities ferreted out 
and brought to our attention—of apparently equal respectability on each side— 
are, to our minds, irreconcilable. In other words, the several courts over the land 
to whose opinions we have been cited, deciding what seems to be questions similar 
to that before us, have differed about as widely as do the opposing counsel in this 
case. 

It seems clear that the appellate courts of Indiana, Nebraska, Minnesota, Mis- 
souri, Texas, and Wisconsin, and perhaps some others, if they were deciding the 
question here presented, would decide it in favor of the appellee. This is evident 
from an examination of the opinions in the following cases: Fidelity & Casualty 
Co. v. Sanders (1904) 32 Ind. App. 448, 70 N. E. 167; Bruner v. Fidelity & Cas- 
ualty Co. (1917) 101 Neb. 825, 166 N. W. 242; Moskovitz v. Travelers’ Indemnity 
Co. (1919) 144 Minn. 98, 174 N. W. 616; Rosenbach v. National Fidelity & Cas- 
ualty Co. (1920) 204 Mo. App. 145, 221 S. W. 286; National Surety Co. v. Chalkey 
(Tex. Civ. App. 1924) 260 S. W. 216; Vaudreuil Lumber Co. v. A2tna Casualty & 
Surety Co. (Wis.) 230 N. W. 704. 

It seems likewise clear that the appellate courts of Iowa, and perhaps some 
others of the states of the American Union, would decide the question in favor of 
appellant. This is indicated by the opinions, and citations, in the cases of A. H. 
Blank v. National Surety Co., 181 Iowa, 648, 165 N. W. 46, L. R. A. 1918B, 562, 
and Jackson Steam Laundry v. A&tna Casualty & Surety Co., 156 Miss. 649, 126 
So. 478. 

We have given careful consideration to each case cited to us, either on behalf 
of appellant, or appellee, or that we could find, through our own efforts. It is ob- 
viously impossible to reconcile the views of the several courts which have decided 
similar questions. 

Our own Supreme Court does not seem to have had a case involving the ques- 
tion. It has, though, said this, which we deem here pertinent: “Under the power 

f construction, courts will not make or remake contracts for the parties. It will 
only give force and effect to their contracts within the law—there being no ques- 
tions of public policy or ultra vires presented—according to the obvious meaning 
of the parties, if expressed in clear and unambiguous terms.” Pennsylvania Fire 
Ins. Co. v. Malone et al., 217 Ala. 168, 115 So. 156, 162, 56 A. L. R. 1075, citing a 
large number of cases, among them that of Day v. Home Ins. Co., 177 Ala. 600, 58 
So. 549, 550, 40 L. R. A. (N. S.) 652, from the opinion in which we quote the fol- 
lowing language, as expressing the same rule: “In general, contracts of insurance 
are construed most strongly against the insurer; but where there is no occasion 
for construction, such contracts must be enforced according to their clear and 
unambiguous meaning. There is no authority in the courts, on the supposition that 
the purposes which the parties intended to secure may have been unnecessary or as 
well secured by other means, to disregard the valid requirements and conditions of 
such contracts, or to construct, by implication or otherwise, a new agreement in 
place of that deliberately made by the parties.” 

\pplying then, the utterances, quoted of our own Supreme Court, by which 
alone, we are bound (Code 1923, § 7318), to the question before us, we observe that 
there is no question of public policy, or ultra vires, involved, and that, in our opin- 
ion, the hereinabove quoted paragraph from the insurance policy presents “no oc- 

ision for construction,” but that its meaning is “clear and unambiguous.” It 
herefore becomes our duty to so rule as that its terms may be enforced according 
to such meaning. 

\ppellant agreed to indemnify the assured (appellee) for all loss by burglary 
f such property (the money, here) from within that part of any safe or vault to 
vhich the insurance under this policy (the policy made the basis of this suit) ap- 
plies (1. e., from the place where the money, here, was taken) occasioned by any 
rson or persons making felonious entry into such safe or vault by actual force 
nd violence of which force and violence (i. e., the force and violence used in mak- 
ig entry into such safe or vault) there shall be visible marks made upon such 

or vault by tools, explosives, electricity, gas, or other chemicals, while such 
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safe or vault is duly closed, and locked by at least one combination or time lock 
and located, etc. 

If it could be said that opening the safe by “working the combination” on the 
outer door was “making felonious entry into such safe * * * by actual force and 
violence,” still, here, the undisputed testimony shows an absence of a right of re- 
covery on the part of appellee because of the failure of same to disclose any evi- 
dence of “visible marks made upon such safe * * * by tools, explosives, electricity, 
gas or other chemicals” of such “force and violence,” i. e., the “force and violence” 
used in “making feloniously entry into such safe.” It will be noted we do not men- 
tion the word “vault” in our reasoning—this for the reason that we think it not ma- 
terial in the decision of the question before us. 

Distinguished counsel for appellee substituted in their brief the word “com- 
partment” for the word “vault.” But this substitution, as we read the record, was 
unauthorized. We will not undertake a legal definition of the two words. It will 
suffice to state that the fact that they denote entirely different things is obvious. 
Of course, if the word “compartment” were substituted for the word “vault,” where 
this latter word appears in the policy of insurance, there would be compelling force 
in the argument made in the brief of appellee’s counsel. 

We are unable to see how evidence of the chiseling out, or prizing out, of the 
inner steel compartment in the safe in question, after the said safe was opened by 
“working the combination,” can be said to be any evidence of “visible marke made 
upon such safe by tools, ete.,” of the force and violence used in “making felonious 
entry into such safe.” 

Therefore, as we see it, according to the “clear and unambiguous meaning” of 
the clause or paragraph of the insurance policy sued on, which we have hereinabove 
quoted, the appellee, under the undisputed testimony in this case, was not entitled 
to recover. 

The rulings of the trial court presented for our consideration not being in ac- 
cord with this view, the judgment is reversed, and the cause remanded. 

Reversed and remanded. 


MARYLAND CASUALTY CO. v. TERRY, 8 Div. 925. 
Court of Appeals of Alabama. Dec. 16, 1930. 
Rehearing Denied Jan. 13, 1931. 
133 Southern Reporter 303. 
1. INSURANCE. 
Insurer, denying liability solely on another ground, waived insured’s failure 
to give formal notice of loss. 
(For other cases, see Insurance, Dec. Dig. § 559[1].) 
2. INSURANCE. 
That insured purchased new steam boiler did not deprive insurer of option 
in policy to repair damaged boiler. 
(For other cases, see Insurance, Dec. Dig. § 595.) 
3. INSURANCE. 
Insured’s alleged violation of policy provision giving insurer option to re- 
pair damaged steam boiler, jield waived by denial of liability on another ground. 
Insurer denied liability for damage to boiler solely on the ground that 
the damages could not be deemed an explosion, collapse, or rupture 
within provisions of policy, and not because it had been deprived of its 
option to repair by the insured’s purchase of a new boiler. 
(For other cases, see Insurance, Dec. Dig. § 595.) 


4. INSURANCE. 


In action on boiler explosion policy, requested charge held properly refused 
as denying liability for cracking of boiler, irrespective of whether it occurred 
as result of explosion. 

The policy provided that the cracking or fracturing of any part of 
the cast-iron boiler should not in itself be deemed an explosion, collapse, or 
rupture, within the meaning of the policy. The requested instruction 
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was to the effect that the insured could not recover for the cracking 
or fracturing of any part of the cast-iron boiler. 
(For other cases, see Insurance, Dec. Dig. § 669[10].) 
5. INSURANCE. 
In action on boiler explosion policy, instruction jury could not infer ex- 
plosion from mere presence of crack in boiler held misleading and argumentative. 
The instruction was argumentive and misleading, since it did not 
limit a denial of the inference hypothesized to the presence only of cracks 
in the boiler and the presence of cracks in connection with other evi- 
dence in the case being sufficient to authorize an inference of explosion. 


(For other cases, see Insurance, Dec. Dig. § 669[10].) 
8. INSURANCE. : 

In action on policy covering damage caused by explosion of steam boiler, 
verdict for $535 held not excessive. 

(For other cases, see Insurance, Dec. Dig. § 666.) 


Appeal from Circuit Court, Madison County; Paul Speake, Judge. 

Action on a policy of insurance by Thomas T. Terry against the Maryland 
Casualty Company. From a judgment for plaintiff defendant appeals. 

Affirmed. 

Certiorari denied by Supreme Court in Maryland Casualty Co. v. Terry, 
133 So. 305, (8 Div. 275). 

Cooper & Cooper, of Huntsville, for appellant. 

R. E. Smith and R. C. Brickell, both of Huntsville, for appellee. 

BRICKEN, P. J. 

Appellee, T. T. Terry, sued appellant, Maryland Casualty Company, a cor- 
poration, upon a steam boiler policy, issued by appellant to Farmers’ State Bank, 
which policy, it is admitted, was properly assigned to appellee before the al- 
leged explosion and alleged injury to the boiler covered, occurred. The peril 
insured against was all immediate loss or damage caused by the explosion, col- 
lapse, or rupture of the boiler covered. The evidence was abundantly sufficient 
to afford a reasonable inference that the damage to the boiler was the result 
of an explosion. Hence there was no error in refusing the general affirmative 
charge requested by the defendant as for failure to show that the damages to 
the boiler occurred as a result of the peril insured against. 

On the trial, verdict and judgment was rendered for the plaintiff in the 
amount of $535. 

Appellant has assigned for error the rulings of the court on the demurrers 
to the complaint, the demurrers to the pleas, and the demurrers to the replica- 
tions. These rulings of the trial court have not been sufficiently argued in brief 
of appllant to engage their review. Under appellant's “Propositions” numbered 
“I,” “II,” and “III,” apparently intended to have reference to these rulings on 
the demurrers, its argument is devoted, not to a discussion of the averments 
of the pleadings challenged by demurrers, but to a discussion of the evidence 
in the case, particularly as related to paragraphs 4 and 5 of the policy the pro- 
visions of which said paragraphs are as follows: 

“4. (a) In case of accident, and also in case of claim upon the assured 
for any damage covered by this policy, the assured shall give immediate notice 
to the Company in writing, (b) and as soon as possible thereafter shall render 
a particular account thereof with an affidavit stating the value of the property 
destroyed or damaged, the amount of the damage and loss resulting from the 
accident, particulars of other similar insurance with copies of all policies if 
requested.” 


“5. (a) In case of accident, the Company shall have reasonable time and 
opportunity to examine thoroughly the boiler and the machinery and premises 
connected therewith and the damaged property, before any repairs are com- 
menced; (b) and the Company may repair, restore or replace the assured’s 
property damaged or destroyed, or pay the loss in money, upon giving notice 
of such intention after said examination shall have been made and statement 
of amount of loss has been furnished by the assured as provided in paragraph 
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4, but the Assured shall not, without the consent thereto of the Company pre- 
viously given in writing, incur any expense on account of death or personal 
injury, nor on account of damage to his own property or to the property of 
others.” 

[1] The burden of appellant’s argument is that plaintiff is not entitled to 
recover (1) because of a noncompliance of the provisions of paragraph 4 as to 
notice; and (2) because of conduct of appellee denying the appellant the privil- 
ege of examination and repair or replacement of the property damaged as pro- 
vided in paragraph 5. 

This evidence discloses that the accident—found by the jury to be an ex- 
plosion, collapse, or rupture—occurred on March 25, 1928. Appellee did not give 
immediate notice to the appellant in writing, nor render to appellant a particu- 
lar account thereof, with an affidavit stating the value of the property destroyed 
or damages, all of which was originally necessary under the provisions of para- 
graph 4. But appellee, on the day of the accident, attempted to call Mr. Adair, 
the local (soliciting) agent of appellant at Huntsville, to inform him of the acci- 
dent. Mr. Adair was out of his office and could not be then reached. Two or 
three days later, Mr. Adair happened into the office of appellee, and appellee 
then and there informed him of the explosion. Mr. Adair reported the accident 
to R. A. Brown & Co., the generai agents of appellant, at Birmingham, Ala., on 
March 31, 1928. On April 9, 1928, appellant sent Mr. C. A. McClean, its in- 
spector, to inspect and examine the boiler and with authority to settle the claim. 
Upon making an inspection and examination of the injured boiler, Mr. Mc- 
Clean denied liability of appellant to appellee upon the sole ground that the 
injury to the boiler was not caused by explosion, collapse, or rupture. Later, 
and during the month of July, 1928, Mr. Kalkman, who was a claim adjuster 
for appellant and the manager of the Birmingham claim division of appellant, 
examined the boiler and, shortly following such examination, denied liability 
of appellant for the injury to the boiler upon the sole ground that the injuries 
could not be deemed an explosion, collapse or rupture. 

Under the facts thus appearing, we hold that the appellant waived the failure 
to give the formal notice required by the provisions of paragraph 4 of the policy. 
Travelers’ Ins. Co. v. Plaster, 210 Ala. 607. 98 So. 909, 911: Georgia Home Ins. 
Co. vy. Allen, 119 Ala. 436. 24 So. 399; Washburn v. Union Central Life Ins. Co., 
143 Ala. 485, 38 So. 1011; State Life Ins. Co. v. Finney, 216 Ala. 562, 114 So. 132 

In Travelers’ Ins. Co. v. Plaster, supra, the court said: 


‘And so this court, in common with some others, has taken the broad 
ground that, when one specific ground of forfeiture is urged against the claim 
of insurance money, all other grounds are waived.” 

[2.3] We do not think that the second contention of appellant, to the effect 
it is not liable because of conduct of appellee denying appellant the privilege of 
examining the damaged boiler and of exercising its option of repairing or re- 
placing it, is well taken. It appears from the evidence that immediately fol- 
lowing the explosion, appellee purchased a new boiler and installed it upon the 
site of the injured boiler, and set the injured boiler over to one side in the 
boiler room where it remained until after the trial. No repair whatever was 
made by appellee on the injured boiler. No damage was claimed by appellee 
for the purchase of the new boiler, recovery being limited by the explicit instruc- 
tion of the court to the jury, to the “actual and immediate damage to property 
as insured against, estimated according to the true cash value of the property 
at the time of the accident, proper deduction for previous depreciation having 
been made.” The fact of appellee having purchased a new boiler in no respect 
deprived appellant of the exercise of its privilges and options under paragraph 

Moreover, had the conduct of appellee in purchasing a new boiler in viola- 
tion of the provisions of paragraph 5, such breach, if any it was, was waived by 
the subsequent action of appellant, who then knew of the installation of the 
new boiler, in placing a denial of liability solely upon another ground. See 
authorities, ee 
1 


[4, 5] Ine 


uded in the policy was a provision that, “The crack ng or f-1¢- 
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turing of any part or parts of a cast-iron boiler shall not in itself be deemed 
an explosion, collapse or rupture within the meaning of this policy and that 
any loss due to such cracking or fracturing shall not be covered under this 
policy.” Based upon such provision, the appellant requested the following 
written charges, which were refused: “1. I charge you, gentlemen of the jury, 
that the plaintiff cannot recover for the cracking or fracturing of any part or 
parts of a cast-iron boiler.” “2. The jury cannot infer an explosion, collapse 
or rupture from the presence of cracks in the boiler.” There was testimony 
given by an experienced worker with boilers that: “A crack or 


fracture is 
evidence of an explosion. 


That is one of the most common evidences.” Charge 
1 was faulty in asserting a denial of liability for cracking or fracturing irrespec- 
tive of whether it occurred as the result of an explosion or otherwise. Charge 
2 is both argumentative and misleading and did not limit a denial of the infer- 
ence hypothesized to the presence “only” of cracks in the boiler. The presence 
of cracks in connection with the other evidence in the case was sufficient to 
authorize an inference of an explosion. The court properly refused these 
charges. 

[6, 7] In the third ground of appellant’s motion for a new trial, it is averred 
that “the verdict of the jury was based on evidence other than that produced 
before the jury on the trial of this cause.” This ground was not sufficient in 
its averment to properly raise the question of improper contact of two mem- 
bers of the jury trying the case in visiting, during the trial, the boiler room 
where the injured boiler was stored. Moreover, it affirmatively appears that 
no prejudice resulted to the cause of appellant by such visit, as the place where 
the boiler was located, according to the testimony of the jurors, was too dark 
for them to see anything. 
' [8] There is no merit in the contention, raised by the motion for a new 
trial, that the verdict was excessive. There was evidence that the actual cash 
value of the boiler immediately before the explosion was $550, and that, immedi- 
ately after the explosion, it was worth $12 to $15 as scrap iron. 

Finding no error in the rulings of the trial court challenged on this appeal, 
the judgment appealed from will stand affirmed. 

Affirmed. 





CAMPBELL v. EAGLE INDEMNITY CO. et al. Civ. 6690. 
District Court of Appeal, Second District, Division 2, California. March 31, 1931. 
297 Pacific Reporter 953. 
INSURANCE. 


Holder of burglary policy for twelve months’ term could not recover for 
loss sustained after end of year, where agent who received renewal premium 
had ceased to be company’s broker. 

By terms of “Three Year Agreement Endorsement” on policy, the 
insurance company agreed to renew the policy on the expiration of the 
12 months’ term on payment of specified premium, and policy further 
provided that the insured should remit each year to the company through 
its agent and renew the policy by certificate. Insured paid the renewal 
premium to the former agent of the insurance company, but received no 
renewal certificate. 

(For other cases, see Insurance, Dec. Dig. § 145[3].) 
Appeal from Superior Court, Los Angeles County; Elias V. 


Rosenkranz, 
Judge. 


Action by Charles W. Campbell against the Eagle Indemnity Company and 
another. Judgment for defendants, and plaintiff appeals. 

Affirmed. 

John M. Bowen, of Los Angeles, for appellant 

J. Karl Lobdell and H. L. Watt, both of Los Angeles, for respondent. 

Craic, Acting P. J. 

The appellant was insured by respondent company against loss by burglary 
cf his residence. Having suffered such a loss, he instituted an action upon the 


policy of insurance. Judgment was rendered in favor of the defendants, and the 
plaintiff appealed. 
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The case comes to us upon stipulated facts and the judgment roll. By a 
policy of insurance issued in December, 1924, upon which a premium was paid 
for the period of one year, it was recited that the same should cover loss or 
damage occurring “within the policy term defined in statement 13 of the schedule 
or within any extension thereof under renewal certificate issued by the company.” 
In the year 1925 a renewal certificate was issued upon payment to Price by 
appellant of the premium for a second year. In January, 1927, appellant paid 
the requisite premium to Price, who receipted for the same. It is stipulated that 
“the sum of $26.17 for said third premium was not and no part thereof, was 
at any time paid to Eagle Indemnity Company, or its general agents, or any 
other person, firm or corporation, and Eagle Indemnity Company at no time 
issued any renewal certificate on said policy other than the renewal certificate 
above referred to, which extended said policy to December 19, 1926.” Appellant’s 
residence was burglarized during the month of November, 1927. Sworn state- 
ments were regularly filed by the insured with said company, and demand was 
made for reimbursement, which was refused. By the terms of its “Three Year 
Agreement Endorsement” the company stipulated that it “hereby agrees to 
renew this policy at date of expiration for a term of twelve months, beginning 
at noon on the 19th day of December, 1925, on payment of a premium of $39.26 
and also at date of expiration of the second term of twelve months to renew for 
a further term of twelve months, beginning at noon of the 19th day of December, 
1926, on payment of a premium of $26.17. The insured by the acceptance of 
this policy agrees to accept the renewals above referred to, and to pay the 
premiums therefor, but neither this agreement on the part of the company nor 
that made by the insured shall be held to abrogate the right of the parties to 
cancel this policy or either of the renewals at any time in accordance with the 
policy conditions.” There is nothing tending to indicate that the policy had 
been terminated by either party, nor that the insured was advised of the 
insurer having severed Price’s commission as a broker, although Campbell re- 
ceived no renewal certificate to December, 1927, for which he had paid Price 
the premium as provided by the policy, ten months before the date of the loss. 
And the record is equally silent as to knowledge on the part of the insurer of 
payment of the last premium as an expression of intention to renew the policy. 


There is much argument as to the ostensible authority of Price, and the 
obligations of insurance companies upon payment of premiums to their authorized 
agents under the provisions of regular three-year contracts of insurance. But 
we think it beside the question inasmuch as the express conditions of the one- 
year policy with privilege of renewal as above recited are plain and specific. 
Upon acceptance of the policy the insured agrees that he will renew with the 
insurer, but by the mere issuance of the policy it does not follow that the latter 
insures for a period longer than one year, unless the insured shall remit each 
year in accordance with the “Three Year Argeement Endorsement” to the com- 
pany through its agent or otherwise, and renew the same by a certificate “counter- 
signed by a duly authorized official or agent of the company and attached to 
policy.” One of the significant provisions of the contract between the parties pro- 
vides that “the term of the policy is twelve months.” Authorities cited by ap- 
pellant wholly relate to contracts concededly executed or renewed, wherein the 
broker’s authority was questioned. We are cited to no case in this state which 
is of assistance. In Raynor v. Nat. Casualty Co., 125 Misc. Rep. 174, 210 N. Y. 
S. 586, was presented a policy which was dated June 20, 1922, which “by its 
terms extends from noon of that day until noon of August 1, 1922, ‘and for 
such further time as may be stated in the renewal receipts.” A judgment in 
favor of the plaintiff was reversed upon the ground that the interpretation by the 
trial court “consists in disregarding the fact that this is not a case of a policy 
issued for a long term, like a year or more, with a requirement of say monthly 
payments during the time on the Ist of each month and the provision that in 
case of default the policy might or should be voided, or substantially a situation 
of the possibility of the policy being canceled by the nonperformance of a con- 
dition subsequent. This policy ended by its very terms on August 1, 1922, and 
after that time there was by virtue of the added provision, ‘and for such further 
time as may be stated in the renewal receipts,’ a continuing offer by the company 
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to renew the same whenever the assured by an additional premium accepted the 
offer, and for such additional time as might be stated in the corresponding re- 
ceipt.” Like provisions have received a similar construction in other jurisdictions. 
Nat. L. & A. Ins. Co. v. Reams (Tex. Civ. App.) 197 S. W. 332; Steele v. Great 
E. C. & I. Co., 158 Minn. 160, 197 N. W. 101 

The judgment is affirmed 

We concur: Ira F. Thompson, J.; Archbald, Justice pro tem. 


RAY v. FIDELITY & DEPOSIT CO. OF BALTIMORE, MD. 
Supreme Judicial Court of Massachusetts. Suffolk. April 4, 1931. 
175 Northeastern Reporter 636. 
1. INSURANCE. 


Provision in burglary policy requiring affirmative proof of loss under oath on 
forms provided by company within 60 days from date of discovery of loss held 
valid. 

(For other cases, see Insurance, Dec. Dig. § 545.) 

2. INSURANCE. 

Failure to furnish sworn proof of loss as required by burglary policy, unless 
excused, was fatal to recovery. 

The policy provided that affirmative proof of loss or damage under oath 

on forms provided by the company must be furnished to the company at its 

home office within 60 days from the date of the discovery of such loss or 

damage. 


(For other cases, see Insurance, Dec. Dig. § 545.) 
3. INSURANCE. 

Evidence did not justify finding that burglary insurer waived sworn proof of 
loss by insured. 

Evidence showed that the loss was discovered on January 20, 1925. 
Insured at once notified the insurance broker who obtained the policy for 
him, and a representative of the insurer called on the assured on January 
21 or 22, telling him to make a list of articles stolen, and leaving with him 
an “information blank” to be filled out. The information blank was filled 
out and sent either to the insurance broker or to the insurer. A list of 
seven articles, with cost prices, was sent to the broker. The company de- 
clared it never received such a list. In February, insured, with the broker, 
called uninvited on insurer’s claim adjuster at insurer’s Boston office, and 
tried to get a settlement. No letters concerning the matter were received 
by the insurer from the insured. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

4. INSURANCE. 

When evidence failed to show insured gave sworn proof of loss, as required 
by burglary policy, or waiver thereof, refusal of directed verdict for insurer held 
error. 

(For other cases, see Insurance, Dec. Dig. §§ 668[14, 15].) 

Exceptions from Superior Court, Suffolk County; Joseph Walsh, Judge. 

Action by William D. Ray against the Fidelity & Deposit Company of Balti- 
more, Md. Verdict for plaintiff, and defendant brings exceptions. 

Judgment for defendant. 

D. L. Smith and J. F. Cronan, both of Boston, for plaintiff. 

D. J. Triggs, of Boston, for defendant. 

Walt, J. 

[1, 2] We need discuss only one of the exceptions set uo in the bill before us. 
The plaintiff brings the action upon a policy of burglary insurance. One of 
the conditions precedent set out in the policy reads in part as follows: Af- 
firmative proof of loss or damage under oath on forms provided by the Company 
must be furnished to the Company at its Home Office in Baltimore, Maryland, with- 
in sixty days from the date of the discovery of such loss or damage. * * *” No 
such proof of loss was made at any time. The plaintiff contends that the jury could 
find that this condition was waived. The law is settled that such a condition is 
valid. Paulauskas v. Fireman’s Fund Ins. Co., 254 Mass. 1, 3, 149 N. E. 668, and 
cases cited. Unless performance has been excused,. failure to comply with the 
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condition is fatal. Boruszweski v. Middlesex Mutual Assurance Co., 186 Mass. 
589, 72 N. E. 250; Larner v. Massachusetts Bonding & Ins. Co., 238 Mass. 80, 130 
N.. I: 92. 

[3, 4] At the trial the only evidence with regard to proof of loss was the tol- 
lowing: The loss was discovered on January 20, 1925. The assured sent word at 
once to one Timmerman, the insurance broker who obtained the policy for him. 
On January 21 Timmerman, by letter, notified the company, at its office in Boston, 
that a loss, estimated at about $1,400, had occurred under the policy, and stated 
that one of the company’s adjusters had advised by telephone that morning that 
attention would be given to it that day. A representative of the company called on 


the assured on January 21 or 22, stated that he came to inspect and get information, 


talked with the plaintiff, told him to make out a list of the articles stolen with the 
cost price, and left with him an “information blank” to be filled out. He had no 
further communication with the plaintiff. The information blank was filled out 
and sent either to Timmerman or to the company. It was produced at the trial by 
the company. The plaintiff and his daughter, who kept his accounts, made out a 
list of seven articles with cost prices. A copy of this was sent to Timmerman, one 
copy was retained, and possibly, a third was prepared. The company declared it 
never received such a list. A copy was admitted in evidence, subject to the de- 
fendant’s exception, after it had failed to produce the list upon notice so to do. 
A few days after January 21 Timmerman called at the Boston office, and urged 
payment of the loss. Some time, probably in February, the plaintiff with Timmer- 
men called, uninvited, on the claims adjuster of the company at the Boston office, 
and Timmerman tried to get a settlement. The plaintiff consulted a lawyer who 
wrote on February 12 to the company at Boston demanding payment of the loss. 
The vice president of the company at Boston about March 19 received a letter from 
Timmerman in relation to the matter. This letter, though offered as a whole and in 
part by the defendant, was excluded against objection. No letters concerning the 
matter were received by the plaintiff from the defendant. The writ was dated 
December 10, 1926. 

Here is nothing to indicate a waiver of a sworn proof of loss, or to justify 
a finding that the plaintiff was induced to believe that performance on his part 
of the conditions of the policy was excused, with the possible exception that he 
need not deal with the home office at Baltimore. Nor could it found that the first 
representative had authority to waive compliance. There are no such circumstances 
as have led the court in cases like Shapiro v. Security Ins. Co., 256 Mass. 358, 152 
N. E. 370, Searle v. Dwelling-House Ins. Co., 152 Mass. 263, 25 N. E. 290, and 
Little v. Phoenix Ins. Co., 123 Mass. 380, 25 Am. Rep. 96, to decide that a jury 
would be justified in finding a waiver or other excuse for failing to furnish a sworn 
proof of loss. The case is governed by Holich v. Globe & Rutgers Fire Ins. Co. 
(Mass.) 172 N. E. 799; Vasaris v. National Liberty Ins. Co. of America (Mass.) 
172 N. E. 99; Paulauskas vy. Fireman’s Fund Ins. Co. supra; Larner v. Massachu- 
setts Bonding & Ins. Co., supra; Rockwell v. Hamburg-Bremen Fire Ins. Co., 212 
Mass. 318, 98 N. E. 1086. There was error in denying the motion for a directed 
verdict for the defendant. Since this goes to the essence of the action, we do not 
deal with the other exceptions. 

Pursuant to G. L. c. 331, § 122, the order is 

Judgment for the defendant. 


SHUSTER v. NATIONAL SURETY 
Court of Appeals of New York. April 7 
175 Northeastern Reporter 655. 


CO 
, 1931. 


1. INSURANCE 
Statements relative to two watchmen, in assured’s answers to questions 


whether watchman would he on duty and make hourly rounds, were irresponsive 
and did not constitute warranties, in burglary policy. 


Policy provided that a private watchman should be employed ex- 
clusively by assured, who would be on duty on the premises at all times 
when not regularly open for business, and at the foot of this  state- 
ment assured tvped a statement reading, “Yes—two watchmen.” After 
policy statement requring that private watchman should make hourly 
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rounds and record same on watchman’s clock, assured wrote in _ type- 

writing, “Yes, both watchmen on watchman’s clock.” 

(For other cases, see Insurance, Dec. Dig. § 334[2].) 

2. INSURANCE. 

Failure of assured’s watchman to make or record rounds on Saturday after- 
noon or Sunday constituted breach of warranty of burglary policy requiring 
such service when premises are not “regularly open for business.” 

The watchman came on duty Saturdays at noon and remained until 
night watchman arrived, and on Sundays he attended at the building, 
but made no rounds and never punched the clock. On Saturday after- 
noons and Sundays the fifty or sixty workmen ordinarily employed at 
the plant were absent and the only workmen present were three officers of 
the company and a foreman, present from twelve to five on Saturdays 
and from eight to five on Sundays to perform manual labor in dressing 
and storing away furs. 

(For other cases, see Insurance, Dec. Dig. § 334[2].) 

3. INSURANCE. 

Plant which employed fifty or sixty workmen held not “regularly open for 
business” on Saturday afternoons or Sundays within burglary policy, by reason 
of presence of officers and foreman to dress and store away furs. 

(For other cases, see Insurance, Dec. Dig. § 334[2].) 

4. INSURANCE. 

Failure of assured’s watchman to make and record hourly rounds between 6 
and 8 o'clock’ on Sunday morning, when premises were concededly not open 
for business, constituted breach of warranty of burglary policy. 

(For other cases, see Insurance, Dec. Dig. § 334[2].) 

Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Charles E. Shuster against the National Surety Company. Judg- 
ment of Trial Term setting aside the verdict for plaintiff and dismissing the com- 
plaint was reversed on the facts and law by the Appellate Division, which erin- 
stated the verdict (230 App. Div. 769, 243 N. Y. S. 892), and defendants appeal. 

Judgment of the Appellate Division reversed, and that of Trial Term at- 
firmed. 

Sidney J. Loeb and Leon M. Prince, both of New York City, for appellant. 

Harold R. Medina, William F. McNulty and Alfred B. Nathan, all of New 
York City, for respondent. 

KeLLoce, J. 

On the morning of May 12, 1924, at about 2 o'clock, the plant of Shuster, 
Kloorfain & Co., Ine., a corporation which conducted a fur-dressing business, 
was forcibly entered by burglars who removed therefrom valuable furs, which 
had heen intrusted to the corporation by its customers. In June, 1923, the cor- 
portation had taken out a policy of insurance, issued by the defendant, insuring 
the corporation for twelve months against a loss of merchandise, owned by it or 
held in trust for customers, through a burglary of the plant. Subsequently to 
May 12, 1924, Shuster, Kloorfain & Co., Inc., assigned its cause of action against 
the defendant to this plaintiff, who thereupon instituted this action upon the 
policy to recover damages for the loss sustained. 

The policy contained this clause: “The following statements numbered 1-12 
inclusive, are hereby made a part of the Policy and are warranted by the assured 
to be true.’ There followed, among others, two statements numbered 8 and 9, 
which are pertinent to the issue. Statement 8 reads: “A private watchman em- 
ployed exclusively by the assured will be on duty within the premises at all 
times when the premises are not regularly open for business, while this Policy 
is in force.” At the foot of this statement there appeared a typewritten clause of 
which the assured was the author, reading “yes—two watchmen.” Statement 9 
reads as follows: “The private watchman described in Item 8 will make hourly 
rounds and record same on the watchman’s clock, or will signal an outside 
central station at least hourly. * * *” At the foot of this statement the assured wrote 
in typewriting, “Yes, both watchmen on watchman’s clock.” 

The proof is conclusive that throughout the term of the policy, prior to the 
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burglary, two watchmen attended at the plant each night from 5 p. m. to 7:30 
a. m., “when the premises” were “not regularly open for business.” The proof 
is equally clear that both watchmen did not make hourly rounds; that both did 
not hourly punch the clock. Indeed, plaintiff’s counsel says in his brief: “Each 
night the clock was taken around hourly, some times by the two watchmen who 
went together, but more often by one or the other who went alone, to the various 
key stations situated in the different parts of the building or factory and 
punched.” 

[1] In effect the insurer had asked the assured (1) whether “a private 
watchman” would at all times be on duty when the premises were not regularly 
open for business, and (2) whether such a “private watchman” would make 
hourly rounds and record them on a watchman’s clock. To each of these ques- 
tions the assured answered “yes.” In so doing it made the only responses called 
for, furnished the only promises demanded, and integrated the only statements 
warranted to be true. That it added to its first answer “two watchmen,” and to 
its second “both watchmen on watchman’s clock,” is immaterial. These state- 
ments were irresponsive and gratuitous assertions not called for by the insurer. 
They constituted no part of the statements warranted and, as unrequested promises, 
no part of the contract made. We think, therefore, that there was no warranty 
that two watchmen would make hourly rounds within the premises and record 
the same. This view finds support in Norwich Union Indemnity Co. v. H. 
Kobacker & Sons Co, (C. C. A.) 31 F.(2d) 411, and Buell vy. Connecticut Mutuai 
Life Ins. Co., 4 Fed. Cas. 590, No. 2104. 

[2, 3] As we have already shown, statement 8 provides that a watchman will 
be on duty “at all times when the premises are not regularly open for business”; 
statement 9 that the watchman will “make hourly rounds and record same on 
watchman’s clock.” No watchman made or recorded rounds on Saturday aficr- 
noons or on Sundays during the day time. A watchman named Schmidt came 
on duty Saturdays at 12 noon; locked up the building when the workmen left; 
and remained until the night watchmen arrived at 5 o’clock. On Sundays he 
attended at the building from 8 a. m. to 5 p. m., but made no rounds and never 
punched the clock, either on a Saturday or a Sunday. Ordinarily the assured 
employed between fifty and sixty workmen. On Saturday afternoons and Sun- 
days these men were not present at the plant. True, at these times three officers 
of the assured and a foreman were present from 12 to 5 on Saturdays and from 
8 to 5 on Sundays and performed manual labor in dressing and storing away 
furs. However, this hardly presents the picture of a factory then “regularly open 
for business.” Contrast the condition of the building on a week day with its 
condition on a Sunday or Saturday afternoon; on the one occasion teeming with 
laborers busily at work; on the other, save for the presence of four officers, 
empty and idle. It would seem that the insurer, as well as the assured, had this 
contrast in mind when the policy was drawn by the former and accepted by the 
latter. The presence of fifty laborers on a week day would safeguard against 
burglary sufficiently well without the attendance of a watchman; the presence 
on Sundays and Saturday afternoons of not more than four officers might well 
call for the attendance of a watchman. This was certainly the view of the as- 
sured, for upon the occasion when the full labor force was in attendance no day 
watchman was provided, whereas on a Saturday and a Sunday, when the regular 
force was absent, such a watchman was furnished. Clearly, also, it was the 
thought of the insurer that no watchman was required during the hours when 
the labor gang was regularly employed; that he was needed on Saturdays and 
Sundays when that force was absent. It was for this reason, we think. that the 
insurer made provision that a watchman must be on duty, make hourly rounds, 
and record the same, “at all times when the premises are not regularly open 
for business.” We think, therefore, that the assured breached its warranty in 
not providing a watchman to make hourly rounds on Sundays and Saturday 
afternoons. 


[4] Even conceding, for the sake of the argument, that the building on Sun- 
days and Saturday afternoons, though not open for regular business, was “regu- 
larly open for business,’ the assured meets another obstacle to recovery. The 
last records of rounds, punched by a watchman on Sunday mornings, were made 
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at 6 o'clock. No rounds were made after 6 o’clock; no record of a round at 
7 or 8 was made. Yet, concededly, none of the officers arrived at the plant on 
Sundays earlier than 8 o’clock. Thus invariably every Sunday morning, two 
hours elapsed without the making or the recording of a round, although, con- 
cededly, during those two hours the premises were not “open for business.” It 
thus appears that the warranty of the assured that hourly rounds would be 
made and recorded, when the plant was idle, was broken. Moreover, the omission 
was not inadvertent, casual, or occasional; it was intentional; it consistently oc- 
curred at regular intervals. It is not possible to hold that the assured did not 
thereby break its warranty and sacrifice its policy of insurance. 

The judgment of the Appellate Division should be reversed, and that of the 
Trial Term, dismissing the complaint, affirmed, with costs in the Appellate Division 
and in this court. 

Sardozo, C. J., and Crane, Lehman, and O’Brien, JJ., concur. 

Pound and Hubbs, JJ., not sitting. 

Judgment accordingly. 
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MISCELLANEOUS 


I. TANENBAUM SON & CO. v. DRUMBOR-BINGELL CO., Inc. No. 4488. 
Circuit Court of Appeals, Third Circuit. Feb. 16, 1931. 
47 Federal Reporter (2d) 1009. 
1. CONTRACTS. 


Allowing recovery for breaches, not pleaded would deprive defendant of 
defense respecting such breaches. 

(For other cases, see Contracts, Dec. Dig, § 346[11].) 

2. CONTRACTS. 
With only one breach pleaded, evidence of other breaches would be excluded 
for variance. 

(For other cases, see Contracts, Dec. Dig, § 346[11].) 

3. INSURANCE. 

Insurance broker could not declare breach of defendant’s contract to main- 
tain insurance on property after accepting contract for insurance with de- 
fendant’s lessee, notwithstanding lease antedated insurance contract. 

When the lease was executed before lessee’s contract was made for in- 
surance, the broker might possibly have declared a breach of the original 
contract, but it could not negotiate and accept a contract with the lessee 
for insurance and thereafter declare a breach on the ground that no such 
contract had been made. 

(For other cases, see Insurance, Dec. Dig. § 106.) 

On Reargument. 
4. INSURANCE. 

Insurance broker could not recover, for breach of contract to maintain insur- 
ance, damages liquidated on basis of lost commissions, where, under contract with 
defendant's lessee, broker was receiving seven-eights of such commissions. 

Under the contract, defendant agreed to maintain a certain amount of 
insurance on certain property at agreed rate for stated number of years, 
and defendant agreed not to sublet without obtaining contract from sub- 
tenant with plaintiff of like tenor and effect. The original contract pro- 
vided that, if defendant breached the contract, plaintiff should be paid 
liquidated damages. Defendant subleased the premises to one who en- 
tered contract with plaintiff for seven-cights of insurance required by 
original contract. 

(For other cases, see Insurance, Dec. Dig. § 106.) 

Appeal from the District Court of the United States for the Eastern District 
of Pennsylvania; Oliver B. Dickinson, Judge. 

Action by I. Tanenbaum Son & Co. against Drumbor-Bingell Company, Inc. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

The opinions of Dickinson, District Judge, are as follows: 

Sur Trial Without a Jury. 

A narrative statement, introductory to the fact findings in this case may begin 
with the observation that the key to an understanding of the case and defense is 
the most elusive of things, slipping from your grasp the moment you attempt to 
seize it. The facts may be unraveled best by taking them up in sections. 

The plaintiff and defendant entered into a contract under date of September 
1, 1922. The subject-matter of the contract was the installation in the premises 
of the defendant of the fire extinguisher sprinkler system of the plaintiff, to be 
paid for in the saving through reduced insurance premiums. The defendant agreed 
to maintain $200,000 of insurance, at agreed rates, to be placed with the plaintiff 
as broker for a stated term of years. Two features of the contract are pertinent. 
One was that the defendant would not sublet any part of the premises without 
obtaining a contract from the subtenant with the plaintiff of like tenor and effect 
with that of September 1, 1922; the other was that, if the defendant breached the 
contract, the plaintiff was to be paid, as liquidated damages for the breach, a sum 
figured at $750 per year for the remaining life of the contract. 
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The Pleadings. 

The plaintiff declared on the contract averring a breach by the defendant in 
that it had sublet to Ross Company, Inc., the greater part of the premises in 
question in violation of the covenant referred to whereby there became payable 
to the plaintiff the agreed liquidated damages in the sum of $11,250. 

The defense pleaded was a denial of the breach in that the lease to Ross 
Company, Inc., complained of had been made after consultation with the plaintiff 
and with its consent, Ross Company, Inc., having entered into a contract with 
the plaintiff to carry $172,000 of the insurance, the remaining $38,000 to be carried 
by the defendant, and that thereupon the contract of September 1, 1922 (the con- 
tract sued upon), had been formally annulled and declared at an end by an agree- 
ment in writing between plaintiff and defendant. 

The Issues. 

Out of the statement of claim and the affidavit of defense, as above outlined, 
there clearly arose two issues, which may be formulated in the following ques- 
tions of fact: 

1. Did the defendant breach the contract of September 1, 1922, by subletting 
to Ross Company, Inc., a portion of the premises in question without procuring a 
contract to be made between the Ross Company and the plaintiff? 

2. Was the contract of September 1, 1922, abrogated and ended by the parties 
to it? 

Both these questions must be given an answer favorable to the plaintiff before 
it can have judgment. 

The Evidence. 

It would work confusion to follow the evidence as introduced. It consists 
largely and almost wholly of the written contracts and of letters exchanged by 
the parties. This correspondence bears unmistakable internal evidence that it was 
conducted on both sides through counsel who dictated the letters of their respec- 
tive clients and who were each sparring for position. What was really a very 
simple situation thus became so frightfully complex that it can with difficulty be 
disentangled, and the capable and experienced counsel themselves lost their bear- 
ings and could not find their way out of the labyrinth thus constructed. The only 
phrase which will aptly describe the presentation of the case and defense is that 
it was “an unintelligible discussion of insoluble problems.” Instead of limit- 
ing the prima facie case for the plaintiff to that pleaded (as might well have been 
done) by putting in evidence the contract sued upon to prove the contract and 
the lease to the subtenant to prove the breach, thus calling upon the defendant to 
make out its defense, reserving the other evidence for the plaintiff to be offered 
n rebuttal, the plaintiff essayed to prove its case and to disprove the averments 
of the affidavit of defense at the same time. Hence the tangle. 

We will seek to follow the proofs in the order in which they might have been 
presented as above outlined. This will very much clarify the fact situation. Fol- 
lowed in this order we have the contract and the lease to the subtenant, thus mak- 
out a prima facie case for the plaintiff. 


For the defense the fact was devele ped that, before the de fendant sublet, it 
t 
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nformed the plaintiff that it had in view one or the other of two subtenants with 
hom it was negotiating. One was the well-known chain dry goods stores dealer, 
I. C. Penney Company, the other the Ross Company, Inc., and plaintiff was asked 
whether either would be satisfactory to the plaintiff. Negotiations were taken up 
plaintiff with the prospective subtenants through which it developed that 
the J. C. Penney Company carried its own insurance and hence would make no 
contract with the plaintiff. A lease was accordingly made to the Ross Company, 
Inc., who likewise entered into a contract with the plaintiff to carry $172,000 in- 
surance, and the plaintiff and defendant entered into two new contracts, one for 
$38,000 insurance (making with the $172,000 the $200,000 insurance agreed in the 
agreement of September 1, 1922, to be carried), and.the other an agreement that 
the September 1, 1922, contract was ended, the new $172,000 and $38,000 contracts 
eing substituted for it. This would indicate a complete defense. A reply to it 
s set up by the following further fact developments. There was such a delay on 
the part of the defendant in the execution, or at least the delivery, of the second 
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contract that despairing of receiving it the plaintiff declared all negotiations off 
and notified defendant that the plaintiff would enforce the contract of Septem- 
ber 1, 1922. The very next day the plaintiff received the belated second contract, 
and thereupon notified the defendant that the contract had been received and was 
accepted and it would look to the Ross Company $172,000 contract and defendant’s 
$38,000 contract in place of the $200,000 contract of September 1, 1922. This 
would have “closed the incident,” except for the fact that the defendant came 
back with the assertion of its position that, the plaintiff having declared negotia- 
tions off (without the $38,000 contract), the defendant had accepted this as a re- 
fusal of the $38,000 contract, and because of this did not deem the $38,000 con- 
tract to be in force, and refused to be bound thereby. The plaintiff thereupon 
brought this action. As soon as it was developed that there was at least a possi- 
bility that the cause of action set up in the statement of claim was unsupported, 
and that the plaintiff’s real cause of action might be the breach, not of the sublet- 
ting, but of the refusal of the defendant to be bound by either the contract of 
September 1, 1922, or the $38,000 contract, the propriety of an amendment of the 
statement of claim was suggested by the trial judge, so that the real cause of 
action might be determined whether it was one or another. This was met by the 
plaintiff with an offer of settlement for a stated sum, which was based upon giv- 
ing the defendant credit on its $200,000 contract for the $172,000 Ross Company 
contract with a proportionate reduction of its claim for damages. Upon the re- 
fusal of the defendant to accept the offer of settlement, the plaintiff elected not 
to amend. We assume this choice was made because it anticipated a plea of sur- 
prise and in reliance upon its judgment that, if it failed to prove the breach averred 
in its statement of claim, and thereby failed in this action, it would not be de- 
barred thereby from bringing another action based upon a different breach or up- 
on another contract. Whatever the reason for its course, it did elect to stand 
upon its pleaded cause of action, the two-fold basis of which we recapitulate as 
follows: 

1. The contract of September 1, 1922, which we have called the $200,000 con- 
tract. 

2. Its breach by the defendant subletting a portion of the premises to Ross 
Company, Inc., without procuring from the subtenant a contract with the plaintiff, 
which we have called the $172,000 contract, with 3 

3. A claim for the liquidated damages provided for in the $200,000 con- 
tract. 

Discussion. 

A discussion of the law arising out of the fact situation above outlined may 
well begin with an appraisal of the rights of the plaintiff at the time of the re- 
pudiation or threatened repudiation by the defendant of its $38,000 contract. The 
plaintiff, as we view its rights, might have taken either of two positions: 

1. Accepted defendant’s repudiation of its $28,000 contract and stood upon the 
contract of September 1, 1922. 

2. Refused to accept such repudiation and stood upon the $38,000 contract. 

What it did do may be thus stated. We give this statement of its position be- 
cause it was so submitted to counsel at the argument and pronounced to be “Ex- 
actly right.” 

When the premises were sublet it was the right of the plaintiff to declare 
the breach and claim the liquidated damages or to permit the breach to be healed. 
In the latter event it had the right to dictate its own terms. The terms exacted by 
it were that (1) the Ross Company should execute the $172,000 contract; (2) the 
defendant should execute the new $38,000 contract; and (3) the $200,000 contract 
should be declared ended with an acknowledgment of plaintiff’s continued owner- 
ship of the sprinkler system. Had these three things been done, plaintiff concedes 
it would then have had no rights other than those given it under the $38,000 con- 
tract. Inasmuch, however, as the defendant repudiated its $38,000 contract (after 
making it), the plaintiff asserts its then right to go back to the situation as it was 
when the defendant breached its $200,000 contract and to declare the breach and 
cla'm the liquidated damages precisely as if no negotiations for the healing of the 
breach had been instituted. ; 

Upon this theory of its case plaintiff admits that it cannot recover in this ac- 
tion without proving the averred breach. When confronted with the fact that it 
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has the Ross Company $172,000 contract and is thus claiming its penny with a big 
slice of the cake in its possession, it suggests that the court may treat the $172,000 
Ross contract as a pro tanto reduction of the sum of the liquidated damages and 
enter judgment for the reduced damages, which is incidentally the sum for which 
the plaintiff offered to accept judgment. When confronted with the other fact 
that the action here is upon the contract of September 1, 1922, which had been 
ended by the agreement of the parties to it, the position of the plaintiff, we assume 
to be, is that the agreement to end this $200,000 contract was based upon the $38,- 
000 contract being substituted for it, and that the failure to provide the substittite 
abrogated the agreement to end the original contract, thus reviving it. 

This discussion which began with a statement of plaintiff’s rights may be con- 
cluded with the formulation of four fact questions, with the answers thereto, and 
the statement of the conclusion of law based thereon. 

1. Is the action based upon the contract of September 1, 1922? The answer to 
this question is in the affirmative. 

2. Is the averred breach that of the failure of the defendant to secure a contract 
to he made by the subtenant with the plaintiff? The answer to this is likewise in the 
affirmative. 

3. Was such contract between the subtenant and the plaintiff in fact made? 
The answer to which is again in the affirmative. 

4. Was the agreement of September 1, 1922, revoked by the agreement of the 
parties? The answer to this question is likewise in the affirmative. 

The conclusion of law which follows these fact findings is that the plaintiff 
has not proved the averred breach of the contract sued upon, and hence cannot re- 
cover. This renders it unnecessary to go into the question of the continued exist- 
ence of the contract in suit. 

[1, 2] We prolong (doubtless unnecessarily) this discussion for the purpose 
of making comments upon two features of the case, so that it will be manifest they 
have not been overlooked. One is the suggestion that judgment might be entered 
for a reduced sum. We would be glad to adopt this course if we felt free to do 
so. It is in line with our own suggestion that the pleadings be amended so as to 
include all possible causes of action. We are far from criticising counsel for not 
amending. They doubtless chose what in their judgment was the lesser evil. They 
are capable and experienced and had studied their case. We would unhesitatingly 
accept their judgment rather than the necessarily snap judgment of a trial judge. 
Nevertheless, we must rule the case as presented. The case as presented and the 
case as it would have been presented under the amended pleadings may be thus con- 
trasted. Under the pleadings we have a case upon the contract of September 1, 
1922, breached solely by the failure to secure a contract from the subtenant. Un- 
der amended pleadings, we would have had the further breach of the September 1, 
1922, contract by anticipation, based upon the repudiation by the defendant of all 
its obligations, and a further cause of action based upon the $38,000 contract and 
its like anticipated breach. Under such amended pleadings the suggested reduced 
judgment would or would not be entered as the evidence warranted. With one 
sole and only breach, evidence of other breaches would be excluded because of a 
variance. There is in the record some such evidence introduced without objection. 

The defense, on cross-examination, went into the realm of other breaches to 
some extent. The attention of counsel was directed to the possible effect of this 
upon the case as pleaded. After that they refrained from going into the question 
of other hreaches and objected to all such evidence offered by the plaintiff. These 
objections were sustained. 

The allowance of a recoyery now on the basis of other breaches than the one 
pleaded would have the practical consequence and effect of depriving the defendant 
of its defense (if there be any) to the charge of other breaches, because upon these 
the defense has not been heard. 

[3] The other comment is upon the fact feature that in dates the lease ante- 
dated the Ross Company contract. It is, however, also the fact that, before the 
lease to the subtenant was executed, the names of two prospective tenants were sub- 
mitted to the plaintiff who approved of the Ross Company as a tenant and in fact 
made with it what we have called the $172,000 contract and received the benefit of 
'. It is because of this that the plaintiff expressed its willingness to accept of a 
udgment for reduced damages. It was after the acceptance of this latter contract 
that the plaintiff declared a breach of the contract. The time of the declaration of 
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this breach has an important bearing upon the rights of the parties. The contract 
of September 1, 1922, contemplates a possible subletting of the premises referred to 
in it. It was the parting with the insured premises so as to deprive the plaintiff of 
the insurance feature of the contract which constituted the breach. There was no 
contract against subletting in itself. It was against a subletting without the sub- 
stitution of an insurance contract with the plaintiff for the contract of the defend- 
ant. If there was such substitution, there was no breach. A new contract with 
the defendant was not required. It remained bound to maintain the insurance con- 
tracted for. The only difference was that the sum of the insurance was in this 
case reduced from $200,000 to $38,000. When the lease was executed before the 
Ross Company contract was made, the plaintiff might possibly have declared a 
breach of the September 1, 1922, contract, but it could not negotiate and accept a 
contract with the Ross Company and thereafter declare a breach on the ground that 
no such contract had been made. 

The question of the effect of the judgment to be entered herein upon the right 
of the plaintiff to bring its action for another breach of the contract of September 
1, 1922, than that pleaded, or its right to bring an action upon another contract than 
that pleaded, to wit, the $38,000 contract, nor the other question of the right of the 
defendant to repudiate the latter contract, is not discussed because not before us. 

Judgment. 

No formal judgment is now entered, but the parties have leave to move for 
judgment in favor of the defendant, with costs, and further leave to submit re- 
quests for specific findings of fact or conclusions of. law, jurisdiction of the cause 
being retained to enter judgment and to answer such requests. 

Sur Reargument. 

Counsel for plaintiff has re-emphasized a point made at the trial. We are, of 
course, quite in accord with the proposition that if and after the defendant had 
breached the contract entered into it was the right of the plaintiff to stand upon 
the breach or to dictate the terms upon which the breach might be healed. 

[4] It is not a little difficult to clearly state what happened. An attempt may 
be made in this wise: The original contract called for the carrying of fire insur- 
ance to be placed through the plaintiff. The defendant had a purchaser for the 
iarger part of the insured premises. The original contract contemplated such a 
possible sale by providing that no such sale was to be made until the plaintiff had 
made a contract with the purchaser for the carrying of the insurance. The proposed 
sale was in consequence taken by the defendant to the plaintiff who thereafter 
made an insurance carrying contract with the new owner. The plaintiff asked fur- 
ther for a new contract with the defendant carrying insurance on the part of the 
property, the ownership of which remained in the defendant. Contracts were pre- 
pared by the plaintiff and sent to the defendant for execution. Had nothing else 
intervened, the whole matter would have been adjusted. There was, however, some 
delay before the signed contracts were returned to the plaintiff. The plaintiff, be- 
coming peaked at this delay, notified the defendant that all the negotiations for new 
contracts were off, and the plaintiff would hold the defendant responsible for a 
breach of the original contract. In the meantime the defendant had forwarded to 
the plaintiff the substituted contracts. The plaintiff thereupon executed the con- 
tracts and so notified the defendant. Again, had matters remained as they thus 
were, there would have been no controversy between these parties. The defendant, 
however, after forwarding the substituted contracts, rceived the letter of the plain- 
tiff declaring the contracts to be off, and afterwards, upon receipt of plaintiff's 
letter stating that. the substituted contracts had been accepted, notified the plaintiff 
that, the plaintiff having declared the second contract off, the defendant re- 
fused to be bound by it. The plaintiff was thus left with the contract of the pur- 
chaser which it accepted and has since retained, receiving the benefits of it, and 
also with the substituted contract of the defendant by which the defendant was re- 
fusing to he bound. The original contract called in case of its breach for the pay- 
ment of a stipulated sum as liquidated damages. The plaintiff asked judgment for 
this whole sum, notwithstanding the fact that it had and was receiving the benefits 
of the contract of the purchaser who was carrying insurance which represented 
nearly seven-eighths of the insurance which the defendant had originally agreed to 
carry. The parties had apparently been dealing in a frank and open manner with 
each other up to and including the time of the sale by the defendant of a portion 


of the premises. The defendant evidently thought the plaintiff had a right to be 
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consulted concerning the sale or at least wanted to see the plaintiff taken care of by 
the new contract. This is evidenced by the fact that before the defendant made the 
sale it submitted to the plaintiff the names of two prospective purchasers according 
to the plaintiff the right to make an agreement with either of them as it might pre- 
fer and make the sale to that one of the prospective purchasers with whom the 
plaintiff was able to make an agreement respecting insurance, the other prospective 
purchaser having refused to make any such agreement. It would look as if after 
this each of the parties consulted counsel because the correspondence thereafter im- 
presses the reader with the thought that each writer was sparring for position, and 
this promotes the suspicion that the latter correspondence was conducted by coun- 
sel. The original contract makes manifest that the damages were liquidated upon 
the basis of lost commissions to the plaintiff if the insurance was not maintained 
through it. The plaintiff, as before stated, is now in the receipt of seven-eighths 
or more of such commissions, and, retaining this seven-eighths, it could not in jus- 
tice ask that the defendant pay it the whole sum of the commissions for what 
would thus be seven-eighths twice paid for its loss. 

As the trial judge viewed the rights of the plaintiff, it was that it could recover 
from the defendant for its breach of the second contract, or, if this second contract 
could not be issued, then it might recover for the value to it of the original insur- 
ance contract, less what it was receiving from the purchaser. If the contract pro- 
ceeded on either, or, in the alternative on both of these contracts, an amendment 
of the pleadings was required. The plaintiff, however, stood by its own theory of 
its cause of action, which was that the defendant had breached the original con- 
tract and had in consequence the right to recover for the liquidated damages stip- 
ulated with the further right to make a new contract with the purchaser of the 
premises. 

We are unable to see how this cause of action can be maintained. The only 
breach of the original contract which could have occurred was the failure of the 
defendant to procure a contract satisfactory to the plaintiff from the purchaser. 
This the defendant did, and hence we are unable to find that it breached its contract. 

We are further unable to see that a new contract was necessary between plain- 

tiff and defendant. It was, of course, well to have one, because it made the new 

| relations more definite, but so far as we are able to discover, the defendant having 
agreed to maintain $200,000 of insurance, and the purchaser having taken off of its 
hands $172,000 of this sum, the defendant remained liable to the plaintiff to carry 
$38,000 of insurance. This is what it agreed to do by the second contract. In this 
view of the rights of the parties, there was no breach of the contract until the de- 
fendant refused to take out this $38,000 of insurance, and, as no such breach is 
averred, none can be found. 

The motion for a reargument is denied, and leave to enter judgment before 
granted is renewed. 

Mayer L. Halff, of New York City, Carr & Krauss, of Philadalphia, Pa., and 
Lehman, Hamilton & Castellucci, of Bethlehem, Pa., for appellant. 

R. C. Mauch, of Bethlehem, Pa., for appellee. 

Before Davis, Circuit Judge, and Thompson and Johnson, District Judges. 

Per Curiam. 

The judgment in this case is affirmed on the opinion of Judge Dickinson in the 
District Court. 


MALCOLM v. TRAVELERS’ INS. CO. 
Supreme Judicial Court of Massachusetts. Middlesex. April 6, 1931. 
175 Northeastern Reporter 477. 
1. INSURANCE. 


Evidence that local manager had told plaintiff, suing for breach of oral em- 
loyment contract, that superintendent of agencies represented supervisor of agencies, 
as incompetent to prove superintendent’s authority. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

2. CORPORATIONS. 

Authority to negotiate agreements of employment consummated by written con- 
ract executed by corporation’s officers does not authorize agent to bind corporation 
by oral agreement. 

(For other cases, see Corporations, Dec. Dig. § 407[1].) 
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3. INSURANCE. 


Evidence whether local. manager or superintendent of agencies had authority 
to bind principal by oral contract of employment held insufficient for jury. 


(For other cases, see Insurance, Dec. Dig. § 85.) 


Report from Superior Court, Middlesex County; Patrick M. Keating, Judge. 

Action by Stanley D. Malcolm against the Travelers’ Insurance Company. A 
verdict was directed for defendant, and the case was reported with a stipulation of 
the parties as to its final disposition. 

Judgment for defendant. 

E. O. Proctor, of Boston, for plaintiff. 

C. Doyle, of Boston, and J. J. Sullivan, for defendant. 

SANDERSON, J. 

This is an action begun in March, 1926, for breach of an oral contract, alleged 
to have been entered into on or about July 1, 1920. On October 13, 1919, the 
plaintiff was employed as an agent of the defendant by a wrttein contract nego- 
tiated through the manager of its Boston office. This contract was in the standard 
form used by the defendant. It was signed by the plaintiff and in behalf of the 
defendant by its president and its general manager of agencies. The name of 
Phelps, the local manager, was also appended as the person who nominated the 
agent. Evidence was introduced tending to prove that the plaintiff submitted to 
Phelps and his assistant a plan for insuring classes in colleges by a form of endow- 
ment insurance for the benefit of the respective institutions. Phelps sent his as- 
sistant with the plaintiff to a college in Boston to see if the men in authority there 
would consider the plan, and some examination was also made of it by the de- 
fendant’s actuaries. 

The plaintiff relies upon conversations, to which he testified, admitted subject 
to the exception of the defendant, to prove the oral contract of employment. They 
were in substance that Phelps, addressing his assistant in the presence of the plain- 
tiff, said: “I think the best thing we can do is to take Malcolm out of the shops and 
make it possible for him to devote all his time to the development of this idea.” 
To this proposition the assistant assented. Phelps then said to the plaintiff: “TI 
am going, Mr. Malcolm, to make you a proposal but you are not to consider it as 
final, it can be revised, it can be made to suit you * * * I suggest that the Travelers 
pay you $250 a month plus $300 a month for expenses,” a sum which might be re- 
vised to meet travel costs. He further suggested that this sum was to be paid until 
commissions on business written on the plan should be payable, and that the plain- 
tiff would receive in addition 10 per cent. on all first year’s premiums written by 
the defendant’s agents anywhere. The plaintiff said the arrangement was satis- 
factory and acceptable, and Phelps then suggested that the financial returns to the 
plaintiff would be large “if the proposal is acceptable to the Travelers, to the Home 
Office.” Phelps also said “that the man for them to do business with was John L. 
Way,” the vice president and supervisor of agencies, and that he would assume the 
responsibility of selling the idea to Way. Later the’ plaintiff was called to the Bos- 
ton office to meet Mallory, one of the defendant’s superintendents of agencies. 
Phelps said to the plaintiff that he had gone over the plan and proposal with Mal- 
lory and that it “was acceptable to the Home Office, it was acceptable to Mallory.” 
Phelps added that the responsibility for the development of the plan had been placed 
on the Boston office and that the plaintiff would have to justify the faith Phelps had 
in him. Phelps then invited the plaintiff into another room and introduced him to 
Mallory saying that Malcolm was the originator of the plan they had talked over 
that afternoon. Mallory said that his time was limited but that Phelps would tell 
Malcolm what decision had been reached. Nothing more was then said about an 
agreement. The following day the plaintiff assented to the suggestion of Phelps 
that they let matters stand as ‘they were until fall when the classes were beginning 
again and then “pick up where they had left off in the spring and carry on the sales 
program they had agreed on.’ The plaintiff testified that during the summer he 
did some work on his plan by familiarizing himself with the locations of colleges 
and universities with relation to the defendant’s agencies, relying upon what had 
been said by Phelps and Mallory. But this could not be considered to be a part 
performance of the contract because upon his own testimony nothing was to be 
done until fall. In the fall he called on Phelps and suggested that it was time to go 
ahead “with the completion of their sales program and putting it into effect.” 
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Phelps said there had been no agreement to go ahead with it and no agreement on 
the part of the defendant to finance the plan. The language used by the plaintiff 
at this time has some tendency to show that all of the terms of a contract had not 
been agreed upon. The plaintiff testified that he had been at all times ready, willing 
and able to carry out his part of the contract. Both Phelps and Mallory denied 
that they had entered into any agreement with the plaintiff. A verdict was directed 
for the defendant and the case reported with a stipulation of the parties as to its 
final disposition. 

The contention of the plaintiff is that the evidence would justify a finding that 
the language was sufficiently definite to constitute an enforceable contract, that 
there was evidence of performance on the part of the plaintiff and repudiation on 
the part of the defendant, and that the only question is whether there was sufficient 
evidence that the making of such a contract was within the ostensible authority of 
Phelps to negotiate and of Mallory to conclude. 


Upon the testimony Phelps had no authority to bind the defendant by an oral 
agreement in the terms to which the plaintiff testified, unless Mallory had authority 
to make such a contract and had delegated his power to act to Phelps. The evi- 
dence would not justify a finding that Mallory had been given actual authority to 
make such a contract, and the first question for decision is whether there was evi- 
dence that he had ostensible authority to make such a contract. The plaintiff must 
have known that the agreement to which he testified made no reference to many of 
the essential terms of the printed contract of employment under which he was then 
working, such as the time when it should begin and the manner in which it might 
be terminated, the obligations in connection with collecting and accounting for 
premiums, the manner in which the accounts should be kept, the obligation to fur- 
nish a bond and the amount of commissions on policies issued. His own contract 
was also some notice to him of the manner in which, and officials by whom, con- 
tracts employing agents were executed. Nielsen v. Northeastern Siberian Co., 40 
Wash. 194, 197, 82 P. 292. If the plan of insurance had the somewhat unusual fea- 
tures to which the plaintiff testified, this fact might have put him upon inquiry to 
ascertain whether the agents with w hom he talked had authority to bind the defend- 
ant by what they said. See Shaw v. Stone, 1 Cush. 228, 245; Baldwin v. Connec- 
ticut Mutual Life Ins. Co., 182 Mass. 389, 65 N. E. 837; Mississippi & Dominion 
Steamship Co. v. Swift, 86 Me. 248, 259, 29 A. 1063, 41 Am. St. Rep. 545. In Mc- 
Crillis v. L. Q. White Shoe Co., 264 Mass. 32, 161 N. E. 902, the agent had author- 
ity to employ and the only unusual feature of the contract was the amount of the 
compensation which he bound his principal to pay an employee. 

[1] The evidence concerning Mallory’s authority tended to prove that as one 
of the assistant superintendents of agencies, with headquarters in Hartford, from 
time to time he visited branch offices including the one in Boston; that he considered 
applications for employment as agents, although he did not talk with all the ap- 
plicants; that he had at times signed contracts of employment but only in case of 
absence from Hartford of the general manager of agencies, the superintendent and 
the other assistant superintendent of agencies, and that Phelps might have seen 
such contracts; that sometimes a replacement contract is made with an agent with- 
out requiring him to present a new written application; that he would state the 
terms of employment to a prospective agent and if they were acceptable to the 
agent a written contract issued from the Hartford office would be executed. Mal- 
lory testified that he had no authority to enter into an oral contract, that the com- 
pany never had an oral contract with an agent, and that the defendant had never 
employed an agent on a monthly salary. The plaintiff had been told by Phelps that 
Mallory represented Way, a vice president and supervisor of agencies, but this 


testimony was not competent to prove the authority of Mallory. 
[2, 3] The testimony that the defendant required all of its contracts of em- 


ployment to be in writing was not disputed, but if this testimony was not believed 
the case would be left without any evidence of actual or ostensible authority on the 
part of Mallory or Phelps to bind the defendant by an oral contract of employment. 
It did not appear that either agent in his dealings with prospective employees had 
undertaken to bind the defendant by what he said until the negotiations had re- 
sulted in a formal agreement executed by the proper officers of the defendant, nor 
was any evidence introduced to show that the defendant had by any communication 
or act held either of them out as having authority to enter into an oral contract of 
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employment. Authority to negotiate agreements of employment to be consummated 
by a written contract executed by the officers of a corporation does not authorize 
the agent to bind the corporation by an oral agreement, unless he has been held out 
by a course of conduct or in some other way as having such authority. See Markey 
v. Mutual Benefit Life Ins. Co., 103 Mass. 78, 93; Hill v. Commercial Union As- 
surance Co., 164 Mass. 406, 41 N. E. 657; Sears v. Corr Mfg. Co., 242 Mass. 395, 
400, 136 N. E. 266; Marston v. Boston Publishing Co. (Mass.) 171 N. E. 466. Upon 
the evidence neither Phelps nor Mallory could be found to have actual or ostensible 
authority to bind the defendant by an oral contract of employment with the plain- 
tiff, and he was not justified in believing that such authority existed. He has not 
sustained the burden of proving the doctrine invoked by him that a principal is 
bound by the ostensible authority which he has given his agent. 

3ecause of the conclusion reached, we do not decide whether the terms of the 
agreement as they were stated by the plaintiff were sufficiently definite to be the 
basis of an enforceable contract; nor whether such authority as Mallory had could 
be or was delegated by him to Phelps. See Gerrish Dredging Co. v. Bethlehem 
Shipbuilding Corp., Ltd., 247 Mass. 162, 167, 141 N. E. 867; Malaguti v. Rosen, 262 
Mass. 555, 564, 160 N. E. 532. 

The judge was right in directing a verdict for the defendant and in accordance 
with the terms of the report. 

Judgment is to be entered for the defendant without costs. 





